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CARTER EXCHANGE FUND MANAGEMENT COMPANY, LLC
4890 W. KENNEDY BLVD., SUITE 200

TAMPA, FL 33609
813.281.1023  |  www.carterexchange.com

CX MODE AT 
HYATTSVILLE, DST

MODE AT HYATTSVILLE
396-UNIT MULTIFAMILY COMMUNITY IN HYATTSVILLE, MD

FOR ACCREDITED INVESTORS ONLY
This material does not constitute an offer to buy or sell any securities and is authorized for use only when accompanied by the

Confidential Private Placement Memorandum of CX Mode at Hyattsville, DST (the “Memorandum”). Reference is made to the Memorandum 
for a statement of risks and terms of the CX Mode at Hyattsville, DST offering and qualifications and assumptions regarding forward-looking 
information. The information set forth herein is qualified in its entirety by the Memorandum. No person will be permitted to invest without 
acknowledging that they received the memorandum and completed their review including, but not limited to, the risk factors contained 
therein. Securities are being offered through Orchard Securities, LLC, member FINRA/SIPC. Orchard Securities and Carter Exchange are 

not affiliated.
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THE TRUST HAS ACQUIRED MODE AT HYATTSVILLE, 3300 EAST-WEST 
HIGHWAY, HYATTSVILLE, MARYLAND 20782 
(THE “PROPERTY”)

Equity Offering     $73,433,727

Loan Proceeds     $57,184,000

Total Capitalization     $130,617,727

Loan-to-Value (Offering)2    43.78%

Loan-to-Value (Offering less Trust Reserves) 47.85%

Loan-to-Value (Purchase Price)  55.25%

Minimum 1031 Equity   $100,000

Minimum Cash Investment  $25,000

1 - As such term is defined in Rule 501(a) of Regulation D under the Securities Act.
2 - LTVs shown are alternative calculations. Each investor should work with his, her, or its own tax advisor on his, her, or its own reporting.

CX Mode at Hyattsville, DST, a newly formed Delaware Statutory Trust (the “Trust”), is offering to sell 100% 
of the Class 1 Beneficial Interests in the Trust to certain qualified and “accredited investors”1 pursuant to 
the Memorandum (the “Offering”). This Offering is being made to accredited investors seeking an Internal 
Revenue Code Section 1031 Exchange (a “Section 1031 Exchange”) or seeking an investment in a property 
that, upon disposition, should allow the investor to complete another Section 1031 Exchange.
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ASSET SUMMARY 
• Located in Hyattsville, Maryland, the Property is comprised of 396 residential units (garden-style multifamily 

apartment complex with modern amenities and finishes) situated across 6.806 acres.

• The Property was built in 2009, and it includes 386,100 rentable square feet.

• The unit mix includes 74 studio bedroom units, 108 one-bedroom units and 214 two-bedroom units.

• Property amenities include: parking garage, controlled access buildings, resort-style swimming pool, community 

center, billiards room with kitchen, business center with WiFi, 24-hour fitness center, grilling areas, beautifully 

landscaped courtyards and more.  

EXPERIENCED MANAGEMENT TEAM
• Carter Exchange principals have experience managing over $86 billion in multifamily transactions 

totaling over 1,000,000 units.

• The Carter Exchange team has a combined 280 years of experience acquiring, managing, leasing, 
financing and selling multifamily and commercial properties.

• Allegiant Management, LLC, d/b/a Allegiant-Carter Management provides on-site property 
management services.3 

MASTER LEASE STRUCTURE
The Master Lease allows the Master Tenant to operate and lease the Property to tenants on behalf of 
the Trust in compliance with the Section 1031 Exchange rules for the Trust.

ATTRACTIVE VALUATION
Total capitalization of the Property amounts to $329,843 per residential unit ($338 per residential 
square foot).

ENHANCEMENT STRATEGY 
The Sponsor seeks real estate investments that present operational, physical and/or market-based enhancement 

opportunities, and where the Sponsor’s extensive real estate experience and expertise can be deployed to create and 

realize long term value. We believe the Property meets this investment criteria and offers an opportunity to acquire 

a well-constructed asset in a location supported by a compelling, diversified set of demand drivers. Completed 

in 2009, the Property is located in the Washington, D.C. MSA (as defined herein) and maintains an attractive, 

competitive position in the marketplace. We will implement strategies to enhance the Property’s competitive 

position, improve operational performance and add new amenities.  Additional detail on the Business Plan and 

enhancement strategy can be found on page 9.

FIXED RATE 10-YEAR FINANCING 
• Loan-to-Value (Offering): 43.78%4

• Loan-to-Value (Offering less Trust reserves): 47.85%

• Loan-to-Value (Purchase Price): 55.25%

• The Loan interest rate is fixed for the 10-year term.

• The interest rate of the Loan is 5.01%.

• The Loan payments are interest-only for the 10-year term of the loan. 

3 - Allegiant-Carter Management is a property management company affiliated with Carter Exchange. 
4 - LTVs shown are alternative calculations. Each investor should work with his, her, or its own tax advisor on his, her, or its 

own reporting.

INVESTMENT HIGHLIGHTS
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FAVORABLE LOCATION
Part of the Washington, D.C. MSA, the Property is 
located in Hyattsville, Maryland, which offers residents 
a diverse economy that is anchored by the federal 
government and strengthened by its life sciences, 
defense contracting and legal industries.5-6 The 
Washington, D.C. MSA is also home to multiple 
influential think tanks, colleges and universities, and 17 
Fortune 500 companies.7  

5 -  CBRE. “Why DC Report?” 2020, p. 17, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.
6 - CoStar Group, Inc. “Underwriting Report: 3300 East-West Highway, Hyattsville, Maryland 20782.” Accessed 12 Sep. 2022, p. 142-143 & 162.
7 - CBRE. “Why DC Report?” 2020, p. 19, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.
8 - *Among metros with an adult population greater than 250,000; adults are defined as the population that is 25 years old or older; includes 
master’s degrees, professional degrees, and doctoral degrees. U.S. Census Bureau U.S. Census Bureau. “Table S1501. Educational Attainment.” 
2020 American Community Survey 5-Year Property Tables, p. 1, https://data.census.gov/cedsci/table?q=S1501&tid=ACSST5Y2020.S1501.

HYATTSVILLE, 
MARYLAND

THE WASHINGTON, D.C. MSA BOASTS THE HIGHEST 
PERCENTAGE OF ADULTS WITH A GRADUATE DEGREE 
IN THE NATION (26%). - U.S. Census Bureau8

https://www.niche.com/places-to-live/search/best-cities/?page=2 
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SURROUNDING AREA & DEMAND DRIVERS

STRONG RENTAL DRIVERS
Demand is growing for rental households in the current 
market because of increased job growth, a limited supply of 
new rental housing, and increasing home ownership costs. 
Renters are drawn to the Washington, D.C. MSA because 
of its access to high-paying jobs, providing resiliency for 
the apartment sector.13  The economic diversity of public 
and private sector employers provides apartment owners 
with one of the most stable renter populations in the 
country, with a median household income of $106,418.14-15 
Multifamily demand is also driven by a transient worker 
population drawn to federal contracts in the life science 
and technology sectors, as well as a large population of 
recent college graduates and highly-educated young adult 
workers.16-17

Meanwhile, the single family housing market is one of 
the most expensive in the country,18  with a median home 
price of $537,400.19  Apartment rents continue to provide 
an affordable alternative to large down payments and 
escalating interest rates on single family homes in the 

FAVORABLE DEMOGRAPHICS:21

10-MILE RADIUS PROFILE:

POPULATION:  
1.86M

BUSINESSES: 
87,985

AVG HOUSEHOLD  
SIZE: 2.4

EMPLOYEES:
1.22M

AVG HOUSEHOLD  
INCOME: $131,388

MEDIAN AGE: 
35.5

TOP EMPLOYERS (WASHINGTON, D.C. MSA):30

1. FEDERAL GOVERNMENT    367,045

2. PUBLIC SCHOOLS DISTRICTS (VA, MD, & DC AREA) 113,213

3. DISTRICT OF COLUMBIA GOVERNMENT  37,900

4. MARYLAND STATE GOVERNMENT   22,314

5. INOVA HEALTH SYSTEM    20,000

6. GIANT FOOD, LLC    19,172

7. MEDSTAR HEALTH    17,236

8. DELOITTE      16,041

9. LEIDOS HOLDINGS, INC    16,011 

10. UNIVERSITY OF MARYLAND, COLLEGE PARK  14,135

EMPLOYMENT IN THE DMV
The federal government is the region’s largest employer, 
employing more than 367,000 people among various 
agencies.22 Other major employers represent significant 
industries including e-commerce, aerospace, health 
care, finance, manufacturing and higher education. 
The Washington, D.C. MSA is a top destination for 
Fortune 500 companies such as Amazon, Freddie Mac, 
Nestle, Northrup Grumman, Lockheed Martin and 
Marriott International.23 In 2022, Boeing and Raytheon’s 
headquarters relocated to the Washington, D.C. MSA.24 

I-270 is known as the Technology Corridor and is one of 
the most prominent technology and biotech clusters 
in the United States with 17 of the top 25 bioscience 
employers having a presence.25 The Washington, D.C. 
MSA employs the third-largest technology workforce in 
the United States with over 250,000 tech workers,  and 
employs the second-largest life sciences talent cluster in 
the United States.26 Life science employment grew 24% 
from 2017 to 2021,27 further stabalized by high demand 
for lab space and strong venture capital and federal 
funding.28-29

ONE-THIRD OF RENTER HOUSEHOLDS EARN $100,000 
OR MORE31

Hyattsville, Maryland, has a population of 20,873,9 and is located in the Washington, D.C. MSA. The Washington, D.C. MSA 
consists of 22 counties across three states and the federal District of Columbia,10 which had an aggregate population of 
6,356,434 in 2021.11 Influential think tanks, colleges and universities are based in the region, and 15 Fortune 500 Companies 
are headquartered in the Washington, D.C. MSA, ranking sixth in the nation.12

- U.S. Census Bureau

9 - U.S. Census Bureau. “QuickFacts: Hyattsville, Maryland.” 2022, using 2020 Census, p. 1, https://www.census.
gov/quickfacts/fact/table/hyattsvillecitymaryland/PST045221.
10 - U.S. Office of Management and Budget. “Revised Delineations of Metropolitan Statistical Areas.” 6 Mar. 
2020, p.70, https://www.whitehouse.gov/wp-content/uploads/2020/03/Bulletin-20-01.pdf.
11 - U.S. Census. “Metropolitan and Micropolitan Statistical Areas Population Totals and Components of Change: 
2020‐2021.” 24 Feb. 2022, p. 1,
12 - *Among markets with the most fortune 500 headquarters, as of 2021. Wheeler, Charlotte. “Markets with the 
Most Fortune 500 Headquarters“. RealPage Analytics. 14 Jun. 2021, p. 1, https://www.realpage.com/analytics/
markets-fortune-500-headquarters/.
13 -  CoStar Group, Inc. “Underwriting Report: 3300 East-West Highway, Hyattsville, Maryland 20782.” Accessed 
12 Sep. 2022, p. 142-143.
14 - U.S. Bureau of Economic Analysis. “CAINC30 Economic Profile.” 2020, p. 1, https://apps.bea.gov/iTable/iTable.
cfm?reqid=70&step=1&acrdn=6; & & SitesUSA. “Complete Profile, 2010-2020 Census, 2022 Estimates with 2027 
Projections for 3300 East-West Hwy, Hyattsville, MD 20782.” p. 1, 2022, https://regis.sitesusa.com/map.
15 - CoStar Group, Inc. “Underwriting Report: 3300 East-West Highway, Hyattsville, Maryland 20782.” Accessed 
12 Sep. 2022, p. 142-143.
16 - CoStar Group, Inc. “Underwriting Report: 3300 East-West Highway, Hyattsville, Maryland 20782.” Accessed 
12 Sep. 2022, p. 142-143.
17 - U.S. Census Bureau. “Table S1501. Educational Attainment.” 2020 American Community Survey 5-Year 
Subject Tables, p. 1, https://data.census.gov/cedsci/table?q=S1501&tid=ACSST5Y2020.S1501.
18 - CoStar Group, Inc. “Underwriting Report: 3300 East-West Highway, Hyattsville, Maryland 20782.” Accessed 
12 Sep. 2022, p. 142-143.
19 - Axiometrics. “Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First 
Quarter, 2022.” RealPage, Inc., 2022, p. 4.
20 - Axiometrics. “Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First 
Quarter, 2022.” RealPage, Inc., 2022, p. 2,4.
21 - U.S. Census Bureau & Applied Geographic Solutions. “Expanded Profile, 2010-2020 Census, 2021 Estimates 
with 2026 Projections: 3300 East-West Hwy, Hyattsville MD, 10 mi radius.” Calculated by SitesUSA, 2022, pp. 1-5.
22 - U.S. Bureau of Labor Statistics. “State & Area Employment, Hours, and Earnings. Table: 
SMU11479009091000001. Area: Washington-Arlington-Alexandria, DC-VA-MD-WV. Industry: Federal Govern-
ment.” Sep. 2022, p. 1, https://data.bls.gov/PDQWeb/sm.

23 - CBRE. “Why DC Report?” 2020, p. 21, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/
washington-dc/whydc-2020.pdf; & Proctor, Carolyn. “Largest Employers in Greater D.C.” Washington Business 
Journal. 8 Jul. 2022, p. 1, https://www.bizjournals.com/washington/subscriber-only/2022/07/08/largest-employ-
ers-in-greater-dc.html. 
24 - Proctor, Carolyn. “Largest Employers in Greater D.C.” Washington Business Journal. 8 Jul. 2022, p. 1, https://
www.bizjournals.com/washington/subscriber-only/2022/07/08/largest-employers-in-greater-dc.html.
25 - CBRE. “Washington, D.C. Ranks No. 3 on CBRE’s Annual ‘Scoring Tech Talent’ Report.” 13 Jul. 2021, p. 1, 
https://www.cbre.com/en/press-releases/dc-ranks-three-tech-talent-2021; & CBRE. “Why DC Report?” 2020, p. 
21, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.
26 - *Among U.S. metros. Dil, Cuneyt. “D.C. area second in nation for life sciences talent.” Axios. 14 Jul. 2022, p. 
1, https://www.axios.com/local/washington-dc/2022/07/14/dc-second-in-nation-life-sciences-talent-industry; & 
CBRE. “Life Sciences Research Talent 2022.” June 2022, p. 17, http://cbre.vo.llnwd.net/grgservices/secure/Life-Sci-
ences-Talent-2022.pdf?e=1661141186&h=0bae14db6cbe8630d5cfee79237efd2d. 
27 - U.S. Bureau of Labor Statistics. “All Employees in Private NAICS 54171 Washington-Arlington-Alexandria, 
DC-VA-MD-WV MSA, NSA.” Quarterly Census of Employment and Wages. 2022, p. 1, https://data.bls.gov/.
28 - CBRE. “Life Sciences Market Normalizes in Q3 After Record-Setting 2021.” 2 Nov. 2022, p. 6, https://cush-
wake.cld.bz/2022-October-Life-Sciences-Update/30/.
29 - Cushman & Wakefield. “Life Sciences Update.” Oct. 2022, p. 30, https://cushwake.cld.bz/2022-Octo-
ber-Life-Sciences-Update/30/.
30 - Proctor, Carolyn. “Largest Employers in Greater D.C.” Washington Business Journal. 8 Jul. 2022, p. 1, https://
www.bizjournals.com/washington/subscriber-only/2022/07/08/largest-employers-in-greater-dc.html; & U.S. Bu-
reau of Labor Statistics. “State & Area Employment, Hours, and Earnings. Table: SMU11479009091000001. Area: 
Washington-Arlington-Alexandria, DC-VA-MD-WV. Industry: Federal Government.” Sep. 2022, p. 1, https://data.
bls.gov/PDQWeb/sm; & U.S. Bureau of Labor Statistics. “State & Area Employment, Hours, and Earnings. Table: 
SMU11479009091000001; State: District of Columbia. Industry: District of Columbia Government.” Sep. 2022, p. 
1, https://data.bls.gov/PDQWeb/sm; & Maryland Department of Labor. “Maryland Portion of D.C. Metropolitan 
Area - Fourth Quarter 2020 - Industry Series - Maryland’s Quarterly Census of Employment and Wages (QCEW) 
- OWIP.” 2020, p. 2, https://www.dllr.state.md.us/lmi/emppay/tab1dc42020.shtml.
31 - U.S. Census Bureau. “Table B25074: Household Income by Gross Rent as a Percentage of Household 
Income In the Past 12 Months.” 2021 American Community Survey 1-Year Estimate Subject Tables. 2022, p. 1, 
https://data.census.gov/. 
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WASHINGTON, D.C. MSA 

32 - CBRE. “Why DC Report?” 2020, p. 23, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.
33 - CBRE. “Why DC Report?” 2020, p. 23, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.
34 - CBRE. “Why DC Report?” 2020, p. 25, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.
35 - Google Maps. “Hyattsville, MD.” 2022, p. 1, https://goo.gl/maps/KbeUjEWcQ6xz3LrV8.

PROPERTY LOCATED IN HYATTSVILLE, MARYLAND  

Washington, D.C. is a short trip from Hyattsville, 
Maryland, with 84 museums, including 21 
Smithsonian Museums with free admission, and 
four of the most-visited museums in the world.32   
Washington, D.C. is home to major performing 
arts venues and sports stadiums such as the 
Kennedy Center, the National Theatre, FedEx 
Field and Nationals Park.33  It also hosts 18 
Michelin Star Restaurants.34  Ronald Reagan 
Washington National Airport, Washington 
Dulles International Airport and Baltimore/
Washington International Thurgood Marshall 
Airport are all within 40 minutes’ drive from the 
Property.35

PROPERTY LOCATION
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PREFERRED SUBURB: 
HYATTSVILLE, MARYLAND

The Property is favorably situated near 
large employers in Prince George’s County, 
the nation’s capital and local amenities. 
Hyattsville is a short commute to many 
employment nodes in the Washington, 
D.C. MSA, attracting residents looking for 
charming small town attributes without 
sacrificing big city or suburban comforts.36

The average commute time to work for a 
Hyattsville resident is about 30 minutes.37  
This is significantly lower than the average 
commute in the Washington, D.C. MSA, 
which is 43 minutes.38

Tallahassee attracts the highest percentage of 
Floridians moving to a new metro within the state.2

CLOSE PROXIMITY TO TOP EMPLOYERS

36 -  U.S. Census Bureau & Applied Geographic Solutions. “Expanded Profile, 2010-2020 Census, 2021 Estimates with 2026 Projections: 3300 East-West Highway, Hyattsville, MD, 10 
mi radius.” Calculated by SitesUSA, 2022, pp. 1-5.
37 - U.S. Census Bureau. “QuickFacts: Hyattsville, Maryland.” 2022, p. 1, https://www.census.gov/quickfacts/hyattsvillemaryland.
38 - Berkon, Eliza. “D.C. Has Some Of The Longest Commutes In The Country. What Help Is Available?” NPR. 24 Jan. 2020, p.1,  https://www.npr.org/local/305/2020/01/24/799292338/
d-c-has-some-of-the-longest-commutes-in-the-country-what-help-is-available.
39 - *Commonly known as Prince George’s Plaza. Google Maps; & George, Justin. “Five Metro station names to change Sunday.” 9 Sep. 2022, p. 1, https://www.washingtonpost.com/
transportation/2022/09/09/metro-station-names-wmata/

8

MODE AT HYATTSVILLE IS A 10-MINUTE WALK TO THE 
HYATTSVILLE CROSSING METRO STATION39



8

PROPERTY  
AMENITIES

COMMUNITY AMENITIES
• Parking garage
• Controlled access buildings
• Resort-style swimming pool
• Community center
• Billiards room with kitchen
• Business center with WiFi
• 24-hour fitness center
• Grilling areas
• Beautifully landscaped courtyards

UNIT AMENITIES
• Nine-foot ceilings
• Granite countertops
• Stainless steel appliances*
• Full-size washers and dryers
• Double vanities*
• Vaulted ceilings*
• Private balconies or porches
• Expansive closets and storage
• Wood-designed flooring*

UNIT MIX

* Select Units only
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BUSINESS PLAN FOR THE PROPERTY40

The Sponsor seeks real estate investments with operational, physical and/or market-based enhancement opportunities 
and where its real estate experience and expertise can be deployed to realize long-term value. We believe the Property 
meets this investment criteria and offers an opportunity to acquire a well-constructed asset in a location supported by a 
compelling, diversified set of demand drivers. Completed in 2009, the Property is the city of Hyattsville, Maryland, in the 
northeast portion of the Washington, D.C. metropolitan statistical area (the “Washington, D.C. MSA”),  and maintains an 
attractive, competitive position in the marketplace. We will implement strategies we believe will enhance the Property’s 
competitive position, operational performance and add new amenities.

With existing high-level finishes and a comprehensive amenity package, we believe the Property is well positioned 
in Hyattsville, Maryland, with compelling demographics to capitalize on strategic enhancement initiatives and the 
implementation of institutional quality property management and marketing practices and procedures. The market 
dynamics are anticipated to be sustainable throughout the hold period, providing the opportunity to maintain or 
increase occupancy and to increase rental rates at the Property.  In conjunction with rental growth, our operational 
strategy with respect to the Property remains focused on monitoring and controlling expenses and effectively managing 
reserves.  Additionally, we believe strategic enhancement of the Property’s amenities and interior features will provide an 
opportunity to incrementally realize additional rent premiums over time.

PROPOSED CAPITAL IMPROVEMENTS TO THE PROPERTY AND CONTINGENCY AMOUNTS ARE BUDGETED TO BE 
$5,143,000 AND ARE ANTICIPATED TO INCLUDE: 

• Renovations and upgrades to the unit interiors

• The addition of smart home technology packages in all units

• Unit flooring, HVAC, and appliance replacements

• Roof tune up, repair, or replacements as needed

• Enhancements and updates to the pool, clubhouse, fitness center and 
common area amenities 

• Exterior painting along with associated wood, window, caulking, flashing 
and gutter repairs as needed

• Refreshed landscaping throughout the Property

• Fire safety system repairs and replacements as needed

• Minor miscellaneous maintenance items throughout the Property 

A capital contingency of $594,000 will be held for future unspecified 
requirements.

INSTITUTIONAL QUALITY PROPERTY AND ASSET MANAGEMENT PRACTICES 
MAY INCLUDE: 

• Implementing institutional quality management and accounting practices 
and procedures

• Charging premiums for unit locations and preferred views as well as 
implementing market rate pet fees

• Striving to maximize occupancy by instituting a multiplatform marketing 
program with a focus on internet advertising and print media, where 
applicable

• Enhancing performance through use of revenue and lease expiration 
management systems to establish optimal pricing based on market data 
and intelligence

• Leveraging economies of scale with a cost effective pricing structure 
for contractor and vendor services, insurance and maintenance supply 
inventory

• Performing periodic competitive bidding for contracts and services

• Establishing a periodic property tax review and appeal program using recognized national and/or local area tax 
consultants

• Administering an annual property insurance review utilizing recognized national insurance agencies

SALE OF THE PROPERTY:

Upon the disposition of the Property, the Trust will distribute all of its assets to the beneficial interest holders of the 
Trust, and then be dissolved.

40 - There can be no assurance that the Trust will be successful in executing the business plan or achieving the desired objectives. Please refer to the “Risk 
Factors” in the Memorandum.
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CYNTHIA M. PFEIFER
CHIEF EXECUTIVE OFFICER

CARTER MULTIFAMILY

RAY L. HUTCHINSON
CHIEF INVESTMENT OFFICER

CARTER MULTIFAMILY

LISA A. ROBINSON
PRESIDENT

CARTER MULTIFAMILY

LISA A. DRUMMOND
CHIEF OPERATING OFFICER

CARTER MULTIFAMILY

THOMAS W. GUARD
CHIEF FINANCIAL OFFICER

CARTER MULTIFAMILY

JAMES S. SAULS
EXECUTIVE VICE PRESIDENT

CARTER MULTIFAMILY

OUR STRONG AND EXPERIENCED TEAM*

$3 BILLION
IN MERGERS
DEVELOPED OVER
$1 .3  BILLION
IN MULTIFAMILY PROJECTS

TRANSACTED/MANAGED/DEVELOPED
OVER 21,000 STUDENT HOUSING BEDS 1,000,000 UNITS

TRANSACTION EXPERIENCE

$86 BILLION
IN MULTIFAMILY
PROPERTIES & PORTFOLIOS
TOTALING MORE THAN

MANAGING OVER

280
Y E A R S  O F 

COMMERCIAL

C O M B I N E D 
EXPERIENCE IN

REAL ESTATE

$ 2 3  B I L L I O N
I N  C O M M E R C I A L  R E A L  E S T A T E
ACQUISITIONS ,  DEVELOPMENT,
LEASING & CAPITAL RAISE EXPERIENCE

50 YEARS
COMBINED EXPERIENCE IN
L E A D E R S H I P  R O L E S  A T
M U L T I F A M I L Y  C O M P A N I E S

T O P  1 0  M U LT I FA M I LY  B U I L D E R S  I N  T H E  U . S .
RECOGNIZED DEVELOPER OF OFF-CAMPUS STUDENT

HOUSING AND OFF-BASE MILITARY HOUSING

T O P  3  M U L T I F A M I L Y  B R O K E R A G E  F I R M S

TOP 25 NATIONAL MULTIFAMILY HOUSING FIRMS

T H A T  H A V E  B E E N  N A M E D :
>
>

>
>

WHY 
CARTER EXCHANGE?

Carter Exchange is a Carter Funds 
company backed by a team of 
experts with decades of real 
estate investment experience and 
established relationships in both 
the broker-dealer and real estate 
brokerage communities.

Our investment strategies focus 
on high-growth industries, risk-
adjusted returns, a commitment 
to excellence and transparent 
communication.

The Carter Funds leadership 
team has completed over $86 
billion in commercial real estate 
transactions and stands ready 
to provide end-to-end solutions, 
including site selection, acquisition 
and management services.

* Prior performance and experience is not indicative of future results. Experience and data encompasses the total history of 
nine members of the Sponsor’s management team. 

DALLAS WHITAKER
CHIEF EXECUTIVE OFFICER

CARTER EXCHANGE

GAEL RAGONE
PRESIDENT

CARTER EXCHANGE

JOHN E. CARTER
EXECUTIVE CHAIRMAN

CARTER EXCHANGE

RYAN GRAY
EXECUTIVE VICE PRESIDENT 

OF INVESTMENTS
CARTER MULTIFAMILY
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RISK FACTORS

FORWARD-LOOKING STATEMENTS

There are risks associated with participating in the Offering. An investment in the Trust 
is speculative and illiquid, and it involves significant risks, including the possibility of 
losing all invested capital. The risks involved with an investment in Interests include, but 
are not limited to:

These materials include certain forward-looking statements, including without limitation 
projections and forecasts, with respect to the anticipated future performance of the Trust. Such 
forward-looking statements reflect various assumptions being made by Carter Exchange as of 
the date of the Memorandum. Investors participating in the Offering will be subject to significant 
business, economic and competitive risks, uncertainties and contingencies, many of which are 
unknown and beyond the control of Carter Exchange. Accordingly, there can be no assurance 
that any forward-looking statements will be realized. The Trust’s actual performance results may 
vary from those contemplated by the Memorandum and such variations may be material. A more 
robust description of the risks and uncertainties is set forth in the Memorandum.

• Investors have limited control over the Trust.
• The Trustees have limited duties to Investors and limited authority.
• There are inherent risks with real estate investments.
• The Trust will depend on the Master Tenant for revenue, and any default by the Master Tenant will 

adversely affect the Trust’s operations.
• The Master Tenant and Trust depend on the tenants for revenue, and significant occupancy rate 

fluctuations or defaults by tenants will adversely affect the Trust’s operations.
• The Trust may suffer adverse consequences due to the financial difficulties, bankruptcy or insolvency of 

the tenants.
• There are certain risks to the Master Lease structure, including that the Master Tenant is an affiliate of 

Carter Exchange that will have limited capitalization and may be unable to pay rent or perform its other 
obligations under the Master Lease.

• The costs of complying with environmental laws and other governmental laws and regulations may 
adversely affect the Trust.

• The Loan Documents contain various restrictive covenants, and if the Trust fails to satisfy or violates 
these covenants, the Lender may declare the Loan in default.

• There is no public market for the Interests.
• The Interests are not registered with the Securities and Exchange Commission or any state securities 

commission.
• Investors may not realize a return on their investment for years, if at all.
• The Trust is not providing any prospective Investor with any legal, accounting or business advice or 

representations.
• Various tax risks, including the risk that an acquisition of an Interest may not qualify as replacement 

property in a Section 1031 Exchange.

See the Memorandum for the full disclosure of risks.
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CX Mode at Hyattsville, DST  
CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM  

Class 1 Beneficial Interests in a Delaware Statutory Trust 
Minimum Purchase for Section 1031 Investors: 0.1362% Interest ($100,000 of equity and $77,872 of debt) 

Minimum Purchase for Cash Investors: 0.0340% Interest ($25,000 of equity and $19,468 of debt) 
Maximum Offering Amount: $73,433,727 of equity (100% ownership of the Trust) 

The Trust 

CX Mode at Hyattsville, DST (the “Trust”) is a recently formed Delaware statutory trust (“DST”) that is 
offering to sell (the “Offering”) 100% of the Class 1 Beneficial Interests in the Trust (each, a “Class 1 Beneficial 
Interest” or “Interest”) to “accredited investors” as defined in Rule 501(a) of Regulation D under the Securities Act 
(as defined herein), pursuant to the terms of this Confidential Private Placement Memorandum (this 
“Memorandum”). Purchasers of Interests pursuant to this Offering (“Purchasers”) will become beneficial owners 
of the Trust. You should read this Memorandum in its entirety before making an investment decision. 

The Sponsor 

Carter Exchange Fund Management Company, LLC (“Carter Exchange”) is the sponsor (the “Sponsor”) 
of the Trust and this Offering.  

The Manager of the Trust 

CX Mode at Hyattsville Manager, LLC, a Delaware limited liability company (the “Manager”), which is an 
affiliate of Carter Exchange, will manage the Trust. The Manager of the Trust will be managed by senior members of 
the Sponsor’s management team, which team is described herein. 

The Property 

“Mode at Hyattsville” is an apartment community located at 3300 East-West Highway, Hyattsville, Maryland 
20782 (the “Property”). The seller of the Property, Park Land Development, LLC, a Georgia limited liability 
company, was an unaffiliated third-party. The Property consists of approximately 6.8062 acres of land, upon which is 
situated a multifamily apartment community containing 396 residential units and one commercial unit, consisting of 
10 buildings and a parking garage. The Property amenities include parking garage, controlled access buildings, resort-
style swimming pool, community center, billiards room with kitchen, business center with Wi-Fi access, 24-hour 
fitness center, grilling areas and landscaped courtyards. Unit amenities include nine-foot ceilings, granite countertops, 
stainless steel appliances, washers and dryers, double vanities, vaulted ceilings, private balcony or porch, expansive 
closets and storage, and wood-designed flooring. The Property contains a total of approximately 386,100 square feet 
of net leasable floor area across 396 residential units and one commercial unit of approximately 1,781 square feet. 
According to the Property survey, the Property contains a total of 502 parking spaces. The Property was previously 
named “Post Park” and was renamed “Mode at Hyattsville” at the Closing (as defined herein) to avoid any conflicts 
concerning the proprietary rights held by its prior owner. 

The Closing  

An affiliate of the Sponsor, Carter Funds Properties, LLC, a Florida limited liability company (“CFP”), was 
initially under contract to acquire the Property pursuant to that certain Purchase and Sale Agreement dated July 25, 
2022, as amended (the “Original PSA”). Prior to the Closing (as defined herein), the Sponsor facilitated the 
assignment of all of the rights under the Original PSA from CFP to Carter Exchange, followed by a subsequent 
assignment of all the rights under the Original PSA from Carter Exchange to the Trust. On October 20, 2022, the Trust 
closed on the acquisition of the Property (the “Closing”) with proceeds derived from (i) bridge equity (the “Bridge 
Equity”) raised and contributed by its sole member, CX Mode at Hyattsville Depositor, LLC (the “Depositor”), and 
(ii) proceeds from a loan in the original principal amount of $57,184,000 (the “Loan”) provided by Berkeley Point 
Capital LLC d/b/a Newmark (the “Lender”) under the Federal National Mortgage Association (“Fannie Mae”) 
Delegated Underwriting and Servicing (“DUS”) program.  

At the time of the Closing, the Trust incurred the obligation to pay the Sponsor an acquisition fee in an 
amount equal to $2,328,750 (i.e., 2.25% of the purchase price of the Property) (the “Acquisition Fee”). In connection 
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with the formation of the Trust and the foregoing transactions, the Trust issued all of the Class 2 Beneficial Interests 
in the Trust (the “Class 2 Beneficial Interests”) to the Depositor. Through the proceeds derived from the syndication 
of Interests pursuant to this Offering, the Trust intends to redeem the Class 2 Beneficial Interests issued to the 
Depositor. 

The Leases 

Concurrent with the acquisition of the Property and the Trust obtaining the Loan, the Trust leased the Property 
to an affiliate of the Sponsor, CX Mode at Hyattsville Leaseco, LLC, a newly formed Delaware limited liability 
company (the “Master Tenant”), pursuant to a Master Lease Agreement (the “Master Lease”). The Master Tenant 
sub-leases the apartment units to the end-user tenants pursuant to residential leases. 

The Trust 

The Trust is governed by that certain Amended and Restated Trust Agreement dated October 20, 2022 (the 
“Trust Agreement”), by and among the Depositor, the Manager (also in its capacity as Signatory Trustee (as defined 
herein)) and Delaware Trust Company as the Delaware Trustee (the “Delaware Trustee”). 

Section 1031 Exchanges 

A tax-deferred exchange (a “Section 1031 Exchange”) under Section 1031 of the Internal Revenue Code of 
1986, as amended (the “Code”) generally allows the seller of investment and business property to defer federal and 
state capital gains taxation on the sale by exchanging certain real property for another property of like-kind. 
Acquisition of the Interests is designed for, but not limited to, Purchasers seeking to participate in a Section 1031 
Exchange. The Trust has not requested, and does not plan to request, a private letter ruling from the Internal Revenue 
Service (the “IRS”) that the Interests will be treated as an interest in real estate by the Purchasers for purposes of Code 
Section 1031. However, tax counsel to the Trust has provided a tax opinion that the acquisition of an Interest by a 
Purchaser should be treated as the acquisition of an interest in real estate by a Purchaser for purposes of Code Section 
1031. This opinion, however, is limited in scope and does not opine on all matters necessary for the prospective 
Purchaser’s acquisition to qualify under Code Section 1031. 

“Best Efforts” Offering 

This Offering of Class 1 Beneficial Interests in the Trust is being made through the Managing Broker-Dealer 
(as defined herein), on a “best efforts” basis through the broker dealers participating in the offering (“Participating 
Dealers”), who are members of Financial Industry Regulatory Authority (“FINRA”). The Trust, in its sole discretion, 
may cancel or modify this Offering, reject purchases of Interests in whole or in part, waive conditions to the purchase 
of Interests, and allow investments in increments smaller than the minimum purchase amount.  

Proceeds received from any Purchasers pursuant to accepted subscriptions for Interests will be held in a 
separate account at Cadence Bank N.A., and the Sponsor will conduct an initial closing of such subscriptions (the 
“Initial Closing”). The Sponsor may hold an Initial Closing at any time after one or more subscriptions of Interests 
have been processed. Subsequent to the Initial Closing, the remaining Interests will continue to be sold and additional 
closings may be thereafter conducted on a periodic basis in accordance with the Offering documents until the 
Maximum Offering Amount (as defined herein) of Interests is sold or, if earlier, until December 12, 2023 (the 
“Offering Termination Date”). The Offering Termination Date may be extended at the Manager’s discretion for one 
additional period of up to 12 months. See “Plan of Distribution.” Notwithstanding the foregoing, in no event will the 
number of initial record holders of Interests exceed the threshold for registration under Section 12(g) of the Securities 
Exchange Act of 1934 (the “Exchange Act”) or any successor provision.  

Financing and Reserves  

To acquire the Property, the Trust obtained the Loan from the Lender pursuant to the terms of that certain 
Multifamily Loan and Security Agreement; Multifamily Note; Subordination Agreement; Assignment of Management 
Agreement; Environmental Indemnity Agreement; Property Level Assignment of Leases and Rents; Deposit Account 
Control Agreement; Purchase Money Multifamily Deed of Trust, Assignment of Leases and Rents, Security 
Agreement and Fixture Filing and additional loan documents (collectively, the “Loan Documents”), entered into as 
of the Closing. The Trust used $277,200 of the Loan proceeds to establish the “Replacement Reserve Account” and 
$61,260 of the Loan proceeds to establish the “Repair Reserve Account”, as required under the Loan Documents. 
The Lender also required additional initial contributions of $348,990 in escrows for real estate taxes and $116,137 in 
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escrows for insurance, each funded with Loan proceeds (the Lender escrows, Replacement Reserve Account and 
Repair Reserve Account, collectively the “Lender Reserves”).  

In addition to the Lender-controlled Lender Reserves and various other escrows established in connection 
with the Loan, the Trust has established (and directs) a reserve which will be funded partially from Loan proceeds and 
partially from Offering proceeds for costs and expenses associated with the Property, in the aggregate amount of 
$7,760,150 (the “Supplemental Trust Reserve”). Further, pursuant to its authority under the Trust Agreement to 
establish additional reserves it determines are necessary to pay anticipated ordinary current and future Trust expenses, 
the Manager has established a Trust-controlled reserve to be funded from Offering proceeds in an amount equal to 
$2,535,750 in connection with the Trust’s anticipated Maryland transfer taxes associated with the syndication of the 
Interests to Beneficial Owners to be incurred pursuant to the Offering (the “Syndication Transfer Tax Reserve”). 
Thus, the total reserves established at closing and through the Offering (which includes the Lender Reserves, 
Supplemental Trust Reserve and Syndication Transfer Tax Reserve) totals $11,099,487 (the “Total Reserves”). 

The Loan Documents provide for a $57,184,000 Loan with a 10-year term, interest-only payments until the 
maturity date of the Loan, and a fixed interest rate equal to 5.01% per annum. The Loan is “non-recourse” to the Trust 
except for standard non-recourse carve outs contained within the Loan Documents.  

In connection with the Loan, the Sponsor obtained an appraisal for the Property prepared by BBG, Inc. 
(“BBG”), dated October 10, 2022 (the “Appraisal”), reflecting a market value, “As Is,” for the property of 
$106,350,000.  

An investment in an Interest is highly speculative and involves substantial risks including, but not 
limited to: 

• this is a “best efforts” offering with no minimum raise or minimum escrow requirements;  
• the lack of liquidity of the Interests; 
• the holding of a beneficial interest in the Trust with no voting rights with respect to the management or 

operations of the Trust or in connection with the sale of the Property; 
• risks associated with owning, financing, operating and leasing a multifamily apartment complex and real 

estate generally in Hyattsville, Maryland; 
• performance of the Master Tenant under the Master Lease, including the potential for the Master Tenant 

to defer a portion of rent payable under the Master Lease; 
• reliance on the Master Tenant and the Property Manager (as defined herein) engaged by the Master 

Tenant, to manage the Property; 
• risks associated with the Sponsor funding the Demand Note (as defined herein) that capitalizes the 

Master Tenant; 
• risks relating to the terms of the financing for the Property, including the use of leverage; 
• lack of diversity of investment; 
• the existence of various conflicts of interest among the Sponsor, the Trust, the Master Tenant, the 

Property Manager and their affiliates; 
• material tax risks, including treatment of the Interests for purposes of Code Section 1031 and the use of 

exchange funds to pay acquisition costs, which may result in taxable boot; 
• the lack of a public market for the Interests; 
• the Interests not being registered with the Securities and Exchange Commission (the “SEC”) or any state 

securities commissions; 
• risks relating to the costs of compliance with laws, rules and regulations applicable to the Property; 
• risks related to the Property being located in a “Hurricane Susceptible Region”;  
• risks related to competition from properties similar to and near the Property; and 
• the possibility of environmental risks related to the Property. 

You must carefully consider the risk factors beginning on page 12 of this Memorandum. Neither the 
SEC nor any state securities commission has reviewed, approved or disapproved of this Memorandum or the 
Interests, nor have they passed upon the accuracy or adequacy of the information set forth in this 
Memorandum. Any representation to the contrary is a criminal offense. 

For purposes of this Memorandum, various fees have been calculated based on the sale of 100% of the 
Interests, equivalent to $73,433,727 (the “Maximum Offering Amount” and, together with the Loan, the “Total 
Proceeds”). 
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 Cash Price To 
Purchasers 

Sales Commissions and 
Expenses(1) 

Proceeds to the Trust(2) 

Per 0.1362% Interest 
(minimum purchase for 
Section 1031 investors)(3) 

$100,000 $10,250 $89,750 

Per 0.0340% Interest 
(minimum purchase for 
cash investors)(4) 

$25,000 $2,563 $22,438 

Maximum Offering 
Amount $73,433,727 $7,526,957 $65,906,770 

The date of this Memorandum is December 13, 2022 

(1) Orchard Securities, LLC, a member of FINRA, will serve as Managing Broker-Dealer for the Offering (the 
“Managing Broker-Dealer”). The Managing Broker-Dealer will receive sales commissions of up to 6.0% 
of the purchase price of the Interests sold (the “Sales Commissions”) in the Offering by Participating Dealers 
(“Total Sales”), which the Managing Broker-Dealer will re-allow to the Participating Dealers; provided, 
however, in the event a commission rate lower than 6.0% is negotiated with a Participating Dealer, the 
commission rate will be the lower agreed upon rate. In addition, the Managing Broker-Dealer will receive, 
on a non-accountable basis, and will re-allow to Participating Dealers on a non-accountable basis, allowances 
for marketing and due diligence expenses of up to 1.25% of the Total Sales (“Marketing/Due Diligence 
Expense Allowances”). The Managing Broker-Dealer will also receive a Managing Broker-Dealer Fee of 
up to 2.0% of the Total Sales (the “Managing Broker-Dealer Fee”) which it may at its sole discretion 
partially re-allow to the Participating Dealers for non-accountable marketing expenses in addition to any 
other allowances. The Sponsor and its affiliates will be entitled to reimbursement for expenses incurred in 
connection with the Offering, on a non-accountable basis, of 1.0% of the Maximum Offering Amount, 
including, but not limited to, the costs of organizing the Trust and other entities, estimated marketing, legal, 
finance, accounting and printing fees and expenses incurred in connection with this Offering (the 
“Organization and Offering Expenses”). See “Compensation and Fees.” Accordingly, the total aggregate 
amount of Sales Commissions, Marketing/Due Diligence Expense Allowances, Managing Broker-Dealer Fee 
and Organization and Offering Expenses (collectively, “Sales Commissions and Expenses”) will not exceed 
10.25% of the Total Sales. The Trust may, in its discretion, accept purchases of Interests net of all or a portion 
of the Sales Commissions otherwise payable from Purchasers purchasing through a registered investment 
adviser (each, an “RIA”) with whom the Purchaser has agreed to pay a fee for investment advisory services 
in lieu of commissions, and affiliates of the Trust, including the Sponsor, may purchase the Interests net of 
Sales Commissions and the Marketing/Due Diligence Expense Allowances. See “Plan of Distribution” and 
“Estimated Use of Proceeds.”  

(2) The Trust is offering a maximum of $73,433,727 of Interests, which, if sold in full, will represent 100% of 
the outstanding Interests in the Trust at the end of the Offering. The proceeds shown are after deducting Sales 
Commissions and Expenses, but before deducting fees and expenses incurred in connection with the 
acquisition of the Property and the closing of the Loan, including those payable to the Sponsor and its 
affiliates. See “Estimated Use of Proceeds” and “Compensation and Fees.” 

(3) The minimum purchase price for Section 1031 investors of $100,000 and deemed debt assumption of $77,872 
represents a 0.1362% ownership interest in the Trust. The Trust may waive the minimum purchase 
requirement in its sole discretion. Payments received from any Purchaser prior to the Initial Closing or any 
other closing with respect to such Purchaser will be held in an escrow account. Purchasers will not receive 
any interest on funds held in the escrow account. 

(4) The minimum purchase price for cash investors of $25,000 and deemed debt assumption of $19,468 
represents a 0.0340% ownership interest in the Trust. The Trust may waive the minimum purchase 
requirement in its sole discretion. Payments received from any Purchaser prior to the Initial Closing or any 
other closing with respect to such Purchaser will be held in an escrow account. Purchasers will not receive 
any interest on funds held in the escrow account.   
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POTENTIAL PURCHASERS SHOULD CAREFULLY CONSIDER THE FOLLOWING: 

Do not construe the contents of this Memorandum as legal, financial or tax advice. Consult your own 
independent counsel, accountant or business advisor as to legal, tax and related matters concerning an 
investment in Interests. None of the Trust, the Sponsor, nor any of their affiliates makes any representation or 
warranty of any kind with respect to the acceptance by the IRS or any state taxing authority of your treatment 
of any item on your tax return or the tax consequences if you are investing in Interests as part of a Section 1031 
Exchange. 

Neither the Trust, the Sponsor, nor any of their respective affiliates has authorized any person to make any 
representations or furnish any information with respect to the Interests or the Property, other than as set forth in this 
Memorandum or other documents or information the Trust or the Sponsor may furnish to you upon request. You are 
encouraged to ask the Trust or the Sponsor questions concerning the terms and conditions of this Offering and the 
Property. 

This Memorandum constitutes an offer of Interests only to the person whose name appears in the appropriate 
space on the cover page of this Memorandum. Furthermore, the delivery of this Memorandum does not constitute an 
offer, or solicitation of an offer, to purchase an Interest to anyone in any jurisdiction in which such an offer or 
solicitation is not authorized. 

The Sponsor has prepared this Memorandum solely for the benefit of persons interested in acquiring Interests. 
You may not reproduce or distribute this Memorandum, in whole or in part, or disclose any of its contents without the 
prior written consent of the Trust or the Sponsor. You agree, by accepting delivery of this Memorandum, that, upon 
the request of the Trust or the Sponsor, you will immediately return this Memorandum to the Sponsor along with all 
other documents provided to you in connection with the Offering if you do not purchase any of the Interests or if the 
Offering is withdrawn or terminated. 

This Memorandum contains summaries of certain agreements and other documents. While the Sponsor 
believes these summaries are accurate, you should refer to the actual agreements and documents for more complete 
information about the rights, obligations and other matters in the agreements and documents. The Sponsor will make 
the agreements and documents relating to this investment available to you and/or your advisors upon request, if such 
requested agreements and documents are readily available to the Sponsor. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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A WARNING ABOUT FORWARD-LOOKING STATEMENTS 

This Memorandum contains statements about operating and financial plans, terms and performance of the 
Property and other projections of future results. Forward-looking statements may be identified by the use of words 
such as “expects,” “anticipates,” “intends,” “plans,” “will,” “may” and similar expressions. The “forward-looking” 
statements are based on various assumptions, for example, the growth and expansion of the economy, projected 
financing environment and real property market value trends, and these assumptions may prove to be incorrect. 
Accordingly, such forward-looking statements might not accurately predict future events or the actual performance of 
an investment in the Interests. In addition, you must disregard any projections and representations, written or oral, 
which do not conform to those contained in this Memorandum.  

MARKET DATA 

The market data and forecasts used in this Memorandum were obtained from independent industry sources 
as well as from research reports prepared for other purposes. Neither the Trust, the Sponsor, nor their affiliates have 
independently verified the data obtained from these sources and they cannot assure you of the accuracy or 
completeness of the data. Forecasts and other forward-looking information obtained from these sources are subject to 
the same qualifications and the additional uncertainties regarding the other forward-looking statements in this 
Memorandum. 

All brand names, trademarks, service marks, and copyrighted works appearing in this Memorandum are the 
property of their respective owners. This Memorandum may contain references to registered trademarks, service 
marks, and copyrights owned by the third-party information providers. None of the third-party information providers 
is endorsing the offering of, and will not in any way be deemed an issuer or underwriter of, the Interests, and will not 
have any liability or responsibility for any statements made in this Memorandum or for any financial statements, 
financial projections or other financial information contained in, or attached as an exhibit to, this Memorandum. 

NOTICE TO INVESTORS IN ALL STATES 

The Interests are being offered only to persons who are “accredited investors” as that term is defined 
in Rule 501(a) promulgated under the Securities Act of 1933, as amended (the “Securities Act”) and applicable 
state securities laws. 

The Interests will not be registered under the Securities Act or the securities laws of any state. We will 
offer and sell the Interests in reliance on exemptions from the registration requirements of these laws. The 
Interests will be subject to restrictions on transferability and resale and you will not be able to transfer or resell 
Interests or any beneficial interest therein unless the Interests are registered pursuant to or exempted from 
such registration requirements. You must be prepared to bear the economic risk of an investment in the 
Interests for an indefinite period of time and be able to withstand a total loss of your investment. 

The securities laws of certain jurisdictions grant purchasers of securities sold in violation of the 
registration or qualification provisions of such laws the right to rescind their purchase of such securities and 
to receive back the consideration paid. We believe that the Offering described in this Memorandum is not 
required to be registered or qualified. Many of these laws granting the right of rescission also provide that suits 
for such violations must be brought within a specified time, usually one year from discovery of facts constituting 
such violation. Should any Purchaser institute an action claiming that the Offering conducted as described 
herein was required to be registered or qualified, the contents of this Memorandum will be deemed to constitute 
notice of the facts of the alleged violation. 

PROSPECTIVE PURCHASERS ARE HEREBY NOTIFIED THAT: ANY DISCUSSION OF 
FEDERAL TAX ISSUES CONTAINED OR REFERENCED IN THIS MEMORANDUM IS WRITTEN IN 
CONNECTION WITH THE PROMOTION OR MARKETING BY THE TRUST OF THE TRANSACTIONS 
OR MATTERS ADDRESSED IN THIS MEMORANDUM. PROSPECTIVE PURCHASERS SHOULD SEEK 
ADVICE BASED ON THEIR PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX 
ADVISOR. 



TABLE OF CONTENTS 

PAGE 
 

 

 
SUMMARY OF THE OFFERING ............................................................................................................................... 1 
ORGANIZATIONAL CHART ..................................................................................................................................... 9 
FREQUENTLY ASKED QUESTIONS ...................................................................................................................... 10 
RISK FACTORS ......................................................................................................................................................... 12 
ESTIMATED USE OF PROCEEDS ........................................................................................................................... 33 
COMPENSATION AND FEES .................................................................................................................................. 35 
THE PROPERTY ........................................................................................................................................................ 37 
BUSINESS PLAN ....................................................................................................................................................... 41 
MARKET AND LOCATION OVERVIEW ............................................................................................................... 43 
ACQUISITION OF THE PROPERTY AND FINANCING TERMS ......................................................................... 70 
THE MANAGER ........................................................................................................................................................ 74 
PRIOR PERFORMANCE OF THE SPONSOR AND AFFILIATES ........................................................................ 79 
LIMITED FIDUCIARY AND OTHER DUTIES ....................................................................................................... 84 
CONFLICTS OF INTEREST...................................................................................................................................... 85 
SUMMARY OF MASTER LEASE ............................................................................................................................ 87 
SUMMARY OF THE TRUST AGREEMENT ........................................................................................................... 91 
SUMMARY OF PROPERTY MANAGEMENT AGREEMENT .............................................................................. 99 
SUMMARY OF THE PURCHASE AGREEMENT................................................................................................. 100 
SUMMARY OF ASSET MANAGEMENT AGREEMENT .................................................................................... 102 
FEDERAL INCOME TAX CONSEQUENCES ....................................................................................................... 104 
PLAN OF DISTRIBUTION ...................................................................................................................................... 119 
WHO MAY INVEST ................................................................................................................................................ 122 
METHOD OF PURCHASE ...................................................................................................................................... 124 
LITIGATION ............................................................................................................................................................ 124 
OTHER DOCUMENTS ............................................................................................................................................ 124 
REPORTS.................................................................................................................................................................. 124 

EXHIBITS 
 
EXHIBIT A: MASTER LEASE 
EXHIBIT B:  TRUST AGREEMENT 
EXHIBIT C:  PROPERTY MANAGEMENT AGREEMENT 
EXHIBIT D:  TAX OPINION 
EXHIBIT E:  INVESTOR QUESTIONNAIRE AND PURCHASE AGREEMENT  
EXHIBIT F: ASSET MANAGEMENT AGREEMENT 
APPENDIX I:  FINANCIAL FORECAST 
 
 

 

 



 

1 

SUMMARY OF THE OFFERING 

The following summary provides selected limited information regarding the Offering and should be read in 
conjunction with, and is qualified in its entirety by, the more detailed information appearing elsewhere in this 
Memorandum. You should read this entire Memorandum, including “Risk Factors,” before making a decision to 
invest in an Interest. In this Memorandum, unless the context suggests otherwise, references to “we,” “us” and “our” 
mean the Trust and the Sponsor and, where the context permits, its affiliates that may provide services in connection 
with the Offering, management of the Trust, and acquisition, financing, leasing, management and disposition of the 
Property.  

The Interests We are offering to “accredited investors” up to $73,433,727 in Class 1 Beneficial 
Interests in the Trust, which is the owner of the Property (the owners of such Interests 
along with the Depositor are referred to herein as the “Beneficial Owners”). The 
Interests being sold in this Offering will represent 100% of the outstanding beneficial 
interests in the Trust if the Maximum Offering Amount of Interests is sold. The 
minimum purchase price for Code Section 1031 investors is $100,000, which 
represents a 0.1362% beneficial ownership interest in the Trust. The minimum 
purchase price for cash investors is $25,000, which represents a 0.0340% beneficial 
ownership interest in the Trust. Although Purchasers will not assume any liability for 
the Loan, for purposes of determining liabilities assumed for federal income tax 
purposes (including in connection with a Section 1031 Exchange), each Purchaser 
should be deemed to have assumed $77,872 of mortgage debt for each 0.1362% 
beneficial ownership Interest in the Trust that he, she or it acquires. The price of an 
Interest will include a pro rata portion of the value of the Property, Organization and 
Offering Expenses (as defined herein), Sales Commissions, Marketing/Due Diligence 
Expense Allowances, Managing Broker-Dealer Fee, Financing Closing Costs (as 
defined herein), Other Closing Costs (as defined herein), the Acquisition Fee, Lender 
Reserves, the Syndication Transfer Tax Reserve and the Supplemental Trust Reserve. 
See “Estimated Use of Proceeds” and “Compensation and Fees.” 

Investment Objectives and 
Risks 

The Sponsor’s business plan for the Property and its investment objectives for the 
Interests will be to (i) preserve the Purchasers’ capital investment, (ii) make monthly 
distributions estimated to start at 4.01% annualized for 2022, and projected to range 
from 3.66% to 5.59% annualized from 2023 through 2032, which may be partially 
tax-deferred as a result of depreciation and amortization expenses, and (iii) sell the 
Property at a profit within approximately seven to ten years. See “Business Plan.” 
There is no guarantee that the objectives will be successfully achieved, that the 
Property’s value will be enhanced, or that the Property will be sold within the planned 
time period. An investment in the Interests involves substantial risks. See “Risk 
Factors.” 

The Property The Property, 3300 East-West Highway, Hyattsville, Maryland 20782 to be known 
as “Mode at Hyattsville,” consists of approximately 6.8062 acres of land, upon which 
is situated a multifamily apartment community containing 396 residential units and 
one commercial unit, consisting of 10 buildings and a parking garage. The Property 
amenities include parking garage, controlled access buildings, resort-style swimming 
pool, community center, billiards room with kitchen, business center with Wi-Fi 
access, 24-hour fitness center, grilling areas and landscaped courtyards. Unit 
amenities include nine-foot ceilings, granite countertops, stainless steel appliances, 
washers and dryers, double vanities, vaulted ceilings, private balcony or porch, 
expansive closets and storage, and wood-designed flooring. The Property contains a 
total of approximately 386,100 square feet of net leasable floor area across 396 
residential units and one commercial unit of approximately 1,781 square feet. 
According to the Property survey, the Property contains a total of 502 parking spaces. 
The Property was previously named “Post Park” and was renamed “Mode at 
Hyattsville” at the Closing (as defined herein) to avoid any conflicts concerning the 
proprietary rights held by its prior owner. 
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Depositor and the 
Acquisition of the Property 

Prior to the Closing, the Sponsor facilitated the assignment of all of the rights under 
the Original PSA to the Trust. On October 20, 2022, the Trust completed the Closing 
with proceeds derived from (i) the Bridge Equity raised and contributed by the 
Depositor, and (ii) proceeds from the Loan from the Lender. At the time of the 
Closing, the Trust incurred the obligation to pay the Sponsor an Acquisition Fee in 
an amount equal to $2,328,750 (i.e., 2.25% of the purchase price of the Property). In 
connection with the formation of the Trust and the foregoing transactions, the Trust 
issued all of the Class 2 Beneficial Interests to the Depositor. Through the proceeds 
derived from the syndication of Interests pursuant to this Offering, the Trust intends 
to redeem the Class 2 Beneficial Interests issued to the Depositor.  

The Sponsor and the Master 
Tenant 

The Offering is sponsored by Carter Exchange Fund Management Company, LLC. 

Concurrently with the Closing, the Trust master leased the Property to the Master 
Tenant pursuant to the Master Lease. The Master Tenant is managed by the Sponsor. 
The Master Lease is subject to the existing apartment leases with end-user tenants 
who sublease the Property from the Master Tenant. A copy of the Master Lease is 
attached to this Memorandum as Exhibit A. 

The Trust Each Purchaser will acquire beneficial ownership interests in the Trust subject to the 
terms of the Trust Agreement and will thereupon become a Beneficial Owner of the 
Trust. The Trust Agreement will govern the rights and obligations of the Beneficial 
Owners with respect to the Trust. A copy of the Trust Agreement is attached to this 
Memorandum as Exhibit B. 

The Trust has two classes of Interests: (1) the Class 1 Beneficial Interests; and (2) the 
Class 2 Beneficial Interests. In connection with the formation of the Trust and the 
acquisition of the Property, the Trust issued to the Depositor all of the Class 2 
Beneficial Interests, which initially constitutes 100% of the issued and outstanding 
beneficial interests in the Trust. 

Pursuant to this Offering, the Trust is offering Class 1 Beneficial Interests for sale to 
prospective Purchasers. As Class 1 Beneficial Interests are sold to Purchasers, the 
Depositor’s Class 2 Beneficial Interests will be redeemed by the Trust on a one-for-
one basis until the Maximum Offering Amount has been achieved and all Class 1 
Beneficial Interests have been sold. 

The net proceeds of the sale of Class 1 Beneficial Interests will be used by the Trust, 
in accordance with the Trust Agreement. The Trust may and will retain and utilize 
any net proceeds to fund any reimbursements, compensation and fees owed to the 
Sponsor and/or its affiliates in connection with the Offering. With regard to the 
foregoing, the term “net proceeds” from the sale of Class 1 Beneficial Interests will 
be equal to the purchase price of each Class 1 Beneficial Interest, less the Sales 
Commissions, Marketing/Due Diligence Expense Allowances, Managing Broker-
Dealer Fee and Organization and Offering Expenses allocable to each such sale. See 
“Estimated Use of Proceeds” and “Compensation and Fees.” 

The Manager may appoint in its sole discretion, from time to time, a co-trustee to 
serve with the Delaware Trustee for the limited purpose of executing any 
documentation that may require the signature of an authorized representative of the 
Trust (the “Signatory Trustee”, and, collectively with the Delaware Trustee, the 
“Trustees”). The Manager has appointed itself as the initial Signatory Trustee of the 
Trust. 

The Purchasers may be required to exchange their Interests for units of an equal 
aggregate value (“Units”) in one or more entities organized or identified by the 
Manager (each, an “Exchange Entity”), or elect to have their Interest purchased, if 
such entity exercises its exchange right under the Trust Agreement (“Exchange 
Right”). See “Summary of the Trust Agreement” and “Risk Factors.” 
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Management of the Trust CX Mode at Hyattsville Manager, LLC serves as the Manager of the Trust. The 
Manager has the power and authority to manage substantially all of the affairs and 
limited investment activities of the Trust, the primary responsibility for performing 
administrative actions in connection with the Trust, and the sole power to determine 
when it is appropriate to sell the Property, all of such power and authority limited to 
the extent such powers and authority are materially consistent with the powers and 
authority conferred upon the trustee in Revenue Ruling 2004-86. The Manager is 
managed by senior members of the Sponsor’s management team. See 
“Management.” 

The Trust will terminate upon the first to occur of (i) the sale of the Property or (ii) a 
Transfer Distribution (as defined herein). The Manager will sell all of the Trust’s 
right, title and interest in and to the Master Lease and the end-user leases, the Property 
and any and all other property and assets (the “Trust Estate”) upon its determination 
(in its sole discretion) that the sale of the Trust Estate is appropriate; provided, 
however, that absent unusual circumstances, it is currently anticipated that the Trust 
will hold the Trust Estate for at least two years. 

For purposes of this Memorandum, a “Transfer Distribution” will be deemed to 
occur in the event the Manager determines that the Master Tenant is insolvent or has 
defaulted in paying rent, that the Property is in jeopardy of being lost due to a default 
or imminent default on the Loan, or in certain other circumstances, and the Manager 
further determines to transfer title to the Property to a newly-formed Delaware limited 
liability company (the “Springing LLC”) and terminate the Trust. If the Trust is 
terminated pursuant to a Transfer Distribution, the Beneficial Owners will become 
members in the Springing LLC, and the Manager, or an entity controlled by the 
Manager, will become the manager of the Springing LLC. See “Summary of the Trust 
Agreement.” 

Master Lease The Trust master leased the entirety of the Property to the Master Tenant under the 
Master Lease. The Master Tenant will operate the Property pursuant to a Master 
Lease and its subleases with the end-user tenants of the Property. The Master Lease 
is, with certain exceptions regarding Landlord Costs (as defined herein), an “absolute 
net” lease, allocating to the Master Tenant all expenses and debt service obligations 
associated with the Property; provided, however, the Trust is obligated under the 
Master Lease to reimburse the Master Tenant for any expenses incurred to make 
repairs to maintain the Property and for capital expenditures (as determined under 
generally accepted accounting principles) with respect to (1) repairs and replacements 
of the structure, foundations, roofs, exterior walls, parking lots and improvements to 
meet the needs of tenants; (2) leasing commissions; (3) certain hazardous substances 
costs; (4) any repairs identified in the property condition assessment report, or similar 
engineering report, performed in connection with the acquisition of the Property; and 
(5) other improvements or replacements to the Property that would be considered 
capital expenditures or are required by law (collectively, “Landlord Costs”). The 
Master Tenant may also be allocated certain amounts from the Trust’s reserves, 
including the Supplemental Trust Reserve to the extent available and as would be 
permitted under the Master Lease and the Loan Documents, to meet its obligations. 
The Master Lease commenced concurrently with the Closing and has a base term of 
six years and six months from the effective date thereof (the “Base Term”). See 
“Summary of the Master Lease.” In connection with the Closing, the Master Tenant 
exercised its option to renew the Master Lease under the same terms and conditions 
agreed upon between the Trust and the Master Tenant for an additional four years 
(the “Term Extension”), which is anticipated to commence upon the expiration of 
the Base Term. 

The Master Tenant is a newly-formed Delaware limited liability company capitalized 
with a non-interest bearing demand note from the Sponsor in the amount of 
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$1,526,000 (the “Demand Note”), but does not have other substantial assets except 
its leasehold interest in the Property under the Master Lease. See “Risk Factors.”  

Pursuant to the Master Lease, the Master Tenant pays to the Trust the following 
amounts as “Rent” on a monthly basis: (1) an amount equal to certain debt service 
payments including interest payments (collectively, “Base Rent”); (2) the amount the 
gross revenues exceed the Additional Rent Breakpoint (as defined in the Master Lease 
and set forth in the table below) up to a maximum annual ceiling (“Additional 
Rent”); and (3) when Base Rent and Additional Rent have been fully paid, an amount 
equal to 90% of the amount by which annual gross revenues exceed the Supplemental 
Rent Breakpoint as defined in the Master Lease and set forth in the table below 
(“Supplemental Rent”). The difference between the Base Rent and the Additional 
Rent Breakpoint for the Property for a given month, if any, after taking into account 
any expenses of the Property, will inure to the benefit of the Master Tenant, and will 
not be available for distributions to the Trust or the Purchasers. 

Additionally, the Master Lease sets forth projections for certain uncontrollable costs 
with respect to each Property (the “Projected Uncontrollable Costs”); in the event 
that (a) the Projected Uncontrollable Costs for any calendar year exceed the actual 
uncontrollable costs, Master Tenant would be required to pay the Trust the amount 
of such excess; and (b) the actual uncontrollable costs for any calendar year exceed 
the Projected Uncontrollable Costs, Master Tenant would be responsible for the 
payment of such excess, but would be entitled to a reimbursement by offsetting such 
amount against Additional Rent and (if necessary) Supplemental Rent. 

If the Property’s operating cash flow for a period is insufficient to pay all of the 
associated expenses of the Property and the full Base Rent, then in such event, the 
Master Tenant may defer the payment of a portion of the Additional Rent and 
Supplemental Rent due under the Master Lease until cash flow becomes available to 
pay such shortfall amounts or upon disposition of the Property. In such event, interest 
will accrue on the deferred rent, if any, in accordance with the terms of the Master 
Lease. 

The following tables set forth certain amounts included in the calculation of 
anticipated Rent. Changes in the debt service portion (i.e., the Base Rent) could cause 
the Base Rent to be higher or lower than as projected below. The Master Lease has a 
Base Term of six years and six months from the effective date thereof. Not depicted 
in the following table, Rent for the final six months of the Base Term of the Master 
Lease will be at the same rate as Year 6. See “Summary of the Master Lease.” In 
connection with the Closing, the Master Tenant exercised the Term Extension and 
renewed the Master Lease under the same terms and conditions agreed upon between 
the Trust and the Master Tenant for an additional four years, which is anticipated to 
commence upon the expiration of the Base Term. 

Rent Amounts Pursuant to the Master Lease Agreement – Base Term 

Lease 
Period Base Rent 

Gross Revenue 
Additional Rent 

Breakpoint 

Additional Rent 
Annual 

Maximum 

Gross Revenue 
Supplemental 

Rent Breakpoint 
Year 1  $2,904,709  $6,113,000  $2,701,000  $8,814,000  
Year 2  $2,912,667  $6,540,000  $2,632,000  $9,172,000  
Year 3  $3,042,709  $6,854,000  $2,690,000  $9,544,000  
Year 4  $3,042,709  $7,100,000  $2,882,000  $9,982,000  
Year 5  $3,042,709  $7,339,000  $3,041,000  $10,380,000  
Year 6  $3,050,667  $7,586,000  $3,151,000  $10,737,000  
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 Rent Amounts Pursuant to the Master Lease Agreement – Term Extension 

Lease 
Period Base Rent 

Gross Revenue 
Additional Rent 

Breakpoint 

Additional Rent 
Annual 

Maximum 

Gross Revenue 
Supplemental 

Rent Breakpoint 
Year 1  $3,042,709  $7,694,000  $3,355,000  $11,049,000  
Year 2  $3,042,709  $7,814,000  $3,557,000  $11,371,000  
Year 3  $3,042,709  $7,936,000  $3,766,000  $11,702,000  
Year 4  $3,050,667  $8,069,000  $3,974,000  $12,043,000  

 

Property Management Concurrently with the Closing, the Master Tenant entered into a property 
management and leasing agreement with respect to the Property (the “Property 
Management Agreement”) with an affiliate of the Sponsor, Allegiant Management, 
LLC d/b/a Allegiant – Carter Management, LLC, a Florida limited liability company 
(the “Property Manager”). The property management fee payable under the 
Property Management Agreement will be an amount equal to 3.0% of the monthly 
Gross Collections (as defined in the Property Management Agreement) received from 
the Property (a “Property Management Fee”). The Property Manager intends to 
waive the Property Management Fee for the first year following the Closing. The 
Master Tenant is solely responsible for all costs associated with property management 
services. In addition, the Property Manager will be paid a renovation administration 
fee under the Property Management Agreement in an amount equal to 5.0% of all 
renovation costs incurred in connection with the ongoing operation of the Property 
(the “Renovation Administration Fee”). The Master Tenant will fund the 
Renovation Administration Fee from the Supplemental Trust Reserve in the same 
manner as the underlying capital expenditures that give rise to the Renovation 
Administration Fee. See “Summary of Property Management Agreement”; also see 
the copy of the Property Management Agreement, which is attached to this 
Memorandum as Exhibit C.  

Asset Management The Manager will provide management services to the Trust with respect to the 
Property, arrange for financing of the Property, implement all decisions and policies 
of the Trust and oversee and supervise the provision of services by the Property 
Manager to ensure that the Property Manager is performing in a manner consistent 
with the terms of the Property Management Agreement. 

Financing and Lender-
Controlled Reserves 

The Trust entered into a Loan in the original principal amount of $57,184,000 from 
the Lender under the Fannie Mae DUS program. In addition to the acquisition of the 
Property, Loan proceeds were used to fund the Lender Reserves.  

The Loan Documents provide for a 10-year term, interest-only payments until the 
maturity date of the Loan, and a fixed interest rate equal to 5.01% per annum.  

The Property is subject to a first mortgage and other standard collateral rights granted 
in favor of the Lender, to secure the Trust’s obligations under the Loan Documents. 
The Loan is “non-recourse” to the Trust except for standard non-recourse carve-outs 
contained within the Loan Documents. 

Purchasers, as Beneficial Owners in the Trust, will not be required to execute personal 
guarantees for any portion of the Loan, and will not incur any personal liability with 
respect to the operation of the Property or under the Loan Documents, including 
liability for environmental claims. However, since the Property will secure the Trust’s 
obligations under the Loan, Beneficial Owners could lose their entire investment if 
the Trust were to default on the Loan and the Lender were to foreclose on the 
Property. See “Risk Factors – Risks Relating to Financing of the Property.” 

Purchasers of Interests should be deemed for federal income tax purposes, including 
for purposes of Code Section 1031, to have assumed their pro rata portion of the 
principal amount of the Loan. See “Federal Income Tax Consequences.” 
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The Property loan-to-value ratio for the amount of the Loan and the Purchase of the 
Interests, assuming the Maximum Offering Amount of Interests is sold, is 
approximately 47.85% ($57,184,000 ÷ $119,518,240 (Total Proceeds of 
$130,617,727 less the Total Reserves)). The loan-to-value ratio is 43.78% if the Total 
Reserves are included in the Total Proceeds. The loan-to-value ratio of the Property 
is approximately 55.25% if based upon the purchase price paid for the Property 
($57,184,000 ÷ $103,500,000).  

Before investing, you should carefully consider the potential liabilities described 
under “Acquisition of the Property and Financing Terms” and the risk factors set 
forth under “Risk Factors – Risks Related to Financing of the Property.” 

Trust-Directed Reserves In addition to the Lender Reserves that were initially funded from the Loan proceeds, 
the Trust has established and directs the Supplemental Trust Reserve, portions of 
which will be funded from Offering proceeds ($6,060,150) and Loan proceeds 
($1,700,000). The intended total amount of the Supplemental Trust Reserve will 
amount to $7,760,150 and may be drawn upon for Property renovations, costs and 
expenses (including Landlord Costs and amounts as may be required under the 
Lender Reserves). The Supplemental Trust Reserve may be drawn upon by the 
Master Tenant as provided in the Master Lease. Further, pursuant to its authority 
under the Trust Agreement to establish additional reserves it determines are necessary 
to pay anticipated ordinary current and future Trust expenses, the Manager has 
established and will fund from Offering proceeds the Syndication Transfer Tax 
Reserve in an amount equal to $2,535,750 with respect to the Trust’s anticipated 
Maryland transfer taxes to be incurred in connection with the syndication of the 
Interests pursuant to the Offering.  

Value-Add Capital 
Expenditures 

The Sponsor has budgeted approximately $1,584,000 for interior renovations at an 
average cost of $4,000 per unit. Another $2,965,000 is reserved for exterior and 
common area improvements, design and supervision fees, while $594,000 is held for 
any unforeseen contingencies. Full details are outlined in “Business Plan.”  

Purchaser Suitability 
Requirements 

Only subscribers who qualify as “accredited investors” as defined in Rule 501(a) of 
Regulation D under the Securities Act who also meet certain other requirements as 
described in the “Who May Invest” section of this Memorandum may acquire 
Interests in this Offering. Interests are not suitable investments for qualified plans, 
individual retirement accounts, tax-exempt entities or foreign persons. See “Who May 
Invest.” 

Plan of Distribution The Managing Broker-Dealer and Participating Dealers will make offers and sales of 
Interests on a “best efforts” basis. The commissions and expense reimbursements to 
the Managing Broker-Dealer and the Participating Dealers are described in 
“Estimated Use of Proceeds” and “Plan of Distribution” below. 

Closings There is no minimum escrow requirement in this Offering, and the Sponsor can hold 
the Initial Closing at any time after one or more subscriptions for Interests have been 
accepted by the Trust. Thereafter, the Sponsor may hold subsequent periodic closings 
in its discretion. 

Offering Termination Date The Interests will be offered until the earlier of the date the Maximum Offering 
Amount is attained, or December 12, 2023. The Offering Termination Date may be 
extended at the Manager’s discretion for one additional period of up to 12 months. 

Offers to Purchase Interests To offer to buy an Interest, you must follow the instructions set forth in “Method of 
Purchase” below. The Trust may accept or reject a prospective Purchaser’s Purchase 
Agreement (as defined herein) in its sole discretion. If the Trust does not accept a 
Purchase Agreement within 30 days of its submission, then it will be deemed rejected. 
In the event a Purchase Agreement is rejected, the full amount of any check or wired 
funds you have sent will be returned to you. 
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Following its receipt of your completed Purchase Agreement, your confirmation of 
funding capability for the full amount of the purchase price for your Interests, and 
review of your suitability, the Trust will make available to you and your advisors, 
upon your written request, additional due diligence materials that may be material to 
your investment decision, if such requested agreements and documents are readily 
available to the Trust and the Sponsor. After reviewing such supplemental materials, 
you may determine to withdraw from the Offering, and not complete the remaining 
purchase documents, if notice of the withdrawal is given to us in a timely fashion, in 
which case the full amount of any check or wired funds you have sent will be refunded 
to you. 

Compensation to Sponsor 
and its Affiliates 

The Sponsor and its affiliates will receive substantial compensation and fees from the 
sourcing, due diligence and completion of the acquisition of the Property, and in 
connection with the Offering and sale of Interests and the management, financing, 
leasing, operation and disposition of the Property, which may include but are not 
limited to rents from the Property in excess of the amounts the Master Tenant is 
required to pay to the Trust under the Master Lease, the Acquisition Fee, and the 
Disposition Fee (as defined herein). See “Compensation and Fees.” 

Reports The Manager will prepare and furnish audited reports to each of the Beneficial 
Owners on an annual basis such annual audited reports will include the amounts of 
rent received from the Master Tenant, the expenses incurred by the Trust with respect 
to the Property, the amount of any reserves and the amount of the distributions made 
by the Trust to the Beneficial Owners. In addition, the Trust will send to each 
Beneficial Owner such tax information as may be necessary for the preparation of the 
Beneficial Owner’s tax returns. See “Reports.” 

Federal Income Tax 
Consequences 

In connection with the Offering, we have obtained from our tax counsel, Baker & 
McKenzie LLP (“Tax Counsel”), a legal opinion (the “Tax Opinion”) stating that: 

• the Trust should be treated as an investment trust described in Treasury 
Regulations Section 301.7701-4(c) that is classified as a “trust” under Treasury 
Regulations Section 301.7701-4(a); 

• the Beneficial Owners should be treated as “grantors” of the Trust; 
• as “grantors,” the Beneficial Owners should be treated as owning an undivided 

fractional interest in the Property for federal income tax purposes; 
• the Interests should not be treated as securities for purposes of Section 1031; 
• the Interests should not be treated as certificates of trust or beneficial interests 

for purposes of Section 1031; 
• the Master Lease should be treated as a true lease and not a financing for federal 

income tax purposes; 
• the Master Lease should be treated as a true lease and not a deemed partnership 

for federal income tax purposes;  
• the discussions of the federal income tax consequences contained in this 

Memorandum are correct in all material respects; and 
• certain judicially created doctrines should not apply to change the foregoing 

conclusions. 

A copy of the Tax Opinion is attached hereto as Exhibit D to this Memorandum. 

The opinion is written to support the promotion or marketing of the Offering, and 
each Purchaser should seek advice based on the Purchaser’s particular circumstances 
from an independent tax advisor. 

Each Beneficial Owner must report his, her or its proportionate share of taxable 
income or loss on his, her or its own federal income tax return. For a more complete 
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discussion of the tax consequences of ownership of Interests, see “Federal Income 
Tax Consequences.” 

Each Purchaser must consult with his, her or its tax advisor concerning the 
identification requirements under Code Section 1031 and other requirements for 
successfully completing a qualifying like-kind exchange under Code Section 1031. 

THE PURCHASERS WILL ACQUIRE THEIR INTERESTS WITHOUT ANY 
REPRESENTATIONS OR WARRANTIES FROM THE TRUST, THE SPONSOR, 
THE MANAGER OR ANY OF THEIR AFFILIATES OR REPRESENTATIVES, 
AGENTS, OR COUNSEL REGARDING THE TAX IMPLICATIONS OF THE 
TRANSACTION. EACH PURCHASER MUST CONSULT HIS, HER OR ITS 
OWN INDEPENDENT ATTORNEYS, ACCOUNTANTS AND OTHER TAX 
ADVISORS REGARDING THE TAX IMPLICATIONS OF A PURCHASE OF AN 
INTEREST, INCLUDING WHETHER SUCH PURCHASE WILL QUALIFY AS 
PART OF A PROPOSED TAX-DEFERRED EXCHANGE UNDER CODE 
SECTION 1031, IF ONE IS CONTEMPLATED. 

There are risks associated with the federal taxation of the purchase of an Interest, 
particularly where the purchase is intended to be part of a Section 1031 Exchange. 
Accordingly, all prospective Purchasers must consult their own independent legal, 
tax, accounting and financial advisors and must represent that they have done so as 
an investment requirement. You should carefully read the sections of this 
Memorandum entitled “Risk Factors” and “Federal Income Tax Consequences,” 
and consult with your personal tax advisor before making an investment in Interests. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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ORGANIZATIONAL CHART 

 
(1) CX Mode at Hyattsville Depositor, LLC was initially issued all unsold Class 2 Beneficial Interests, which will be 
redeemed using a portion of the proceeds from the sale of Class 1 Beneficial Interests to third-party investors who 
invest in the Trust through the Offering. 100% of Depositor’s common membership interests are owned by the 
Sponsor, and the Depositor’s preferred membership interests are owned by a combination of third-parties, some of 
whom may be under common control with the Sponsor.  

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK]   



 

10 

FREQUENTLY ASKED QUESTIONS 

We have summarized certain aspects of the Offering below. The responses to these frequently asked questions 
do not contain all of the information a prospective Purchaser should consider before making a decision to purchase 
an Interest. Read this Memorandum in its entirety and consult with your legal, tax and financial advisors about making 
an investment in an Interest. 

Who is the Sponsor? 

The Sponsor of the Trust and this Offering is Carter Exchange Fund Management Company, LLC. 

How is the Property Owned? 

The Trust owns the Property in fee simple. The Property was purchased by the Trust from unaffiliated third-
party sellers at the Closing. This Offering is for Interests in the Trust. The Property is master leased by the Trust to 
the Master Tenant, and the Master Tenant sub-leases the apartment units to the end-user tenants. The Trust is managed 
by the Manager. 

What is a Delaware Statutory Trust? 

An offering of DST interests is used to syndicate real estate while preserving Purchasers’ ability to exchange 
their relinquished property for Interests in the Trust in connection with a Section 1031 Exchange, and upon a sale of 
the Property, engage in a subsequent like-kind exchange (assuming the tax status of the DST remains unchanged). 
The DST structure provides certain advantages over a tenant-in-common structure. Some of the advantages of owning 
property under the DST structure are (1) more favorable financing terms; (2) no personal liability for beneficiaries 
under the financing of the property; and (3) lower transaction costs including lower administrative costs. The primary 
disadvantage of the DST structure is that the manager of the trust is limited in the actions it may take to address issues 
that may arise in connection with the ownership of the property. Additionally, while a tenant-in-common structure 
requires investor consent for certain material actions, in a DST structure, the Beneficial Owners have no right to 
participate in the Trust’s management. 

What is the Springing LLC? 

A Transfer Distribution occurs in the event that the Manager determines the Master Tenant is insolvent or 
has defaulted in paying rent, that the Property is in jeopardy of being lost due to a default or imminent default on the 
Loan, or in certain other circumstances, and the Manager further determines to address such risks by transferring title 
to the Property to the Springing LLC, a newly-formed Delaware limited liability company, and terminating the Trust. 
If the Trust is terminated pursuant to a Transfer Distribution, the Beneficial Owners will become members in the 
Springing LLC, and the Manager, or an entity controlled by or affiliated with the Manager, will become the manager 
of the Springing LLC. 

How is the Master Tenant Capitalized? 

The Master Tenant is a newly-formed Delaware limited liability company and an affiliate of the Sponsor, 
capitalized with a non-interest-bearing Demand Note from the Sponsor in the amount equal to $1,526,000.  

Will there be Debt on the Property? 

Yes. Code Section 1031 generally requires taxpayers to offset debt on their relinquished property with equal 
or greater debt on their replacement property (or additional cash from another source). Purchasers who are exchanging 
relinquished property with a larger amount of debt than the proportionate amount of the Loan they are deemed to have 
assumed for tax purposes in connection with the acquisition of an Interest may recognize taxable gain (although 
additional cash from another source may offset the reduction in debt). 

Am I responsible for any out-of-pocket costs associated with my purchase of the Interests? 

Yes. You are responsible for all costs associated with your accountant, tax advisor, financial advisor and 
attorney in connection with the purchase of Interests. Please note that these costs should not be funded from the Section 
1031 Exchange escrow held by your qualified intermediary, if applicable. 

How do I find a qualified intermediary? 

If you do not currently have a qualified intermediary, the Sponsor can provide a list of qualified 
intermediaries familiar with this type of sophisticated transaction upon request. 
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What happens if the Manager exercises its Exchange Right? 

If the Manager exercises the Exchange Right under the Trust Agreement, you will be required to (i) exchange 
your Interests for Units in one or more Exchange Entities or (ii) accept a cash amount equal to the then fair market 
value of your Interests. The fair market value of your interests will be determined by multiplying: (i) your percentage 
of Interests in the Trust by (ii) the greater of the two fair market values of the Property, each determined by a separate 
independent appraisal firm selected by the Manager in its sole discretion. However, if the quotient equal to (A) the 
difference between the fair market values determined by the two independent appraisal firms, divided by (B) the 
greater of the two fair market values determined by the independent appraisal firms, is greater than 20%, then the 
Manager will select a third independent appraisal firm in its sole discretion to determine the fair market value of the 
Property. Under such circumstances, the Manager will average the two highest of the three appraisal values determined 
by the three independent appraisal firms and use such averaged amount for purposes of determining the fair market 
value of a Beneficial Owner’s Interests in the Trust to be acquired by the Exchange Entity. See “Summary of the Trust 
Agreement.” The Manager cannot exercise its Exchange Right until the Purchasers have held their Interests for at least 
three years. Those investors who exchange their Interests for Units would then be interest holders in the Exchange 
Entity(ies) identified by the Manager and will have same rights and obligations of the other interest holders under the 
operating agreement for such Exchange Entity(ies). It is anticipated that under the operating agreement, after you have 
held your Units for a specified period of time, you may have the option to exchange your Units for shares in a publicly 
traded real estate investment trust (each, a “REIT”), provided however, that such exchange will be governed by the 
terms of any applicable offering materials at the time of such exchange. In addition, if and after the Exchange Right 
is exercised, you will not be able to engage in a subsequent, individual Section 1031 Exchange. Furthermore, your 
ability to sell your Units or shares in any REIT may be impacted due to the general volatility of the capital markets, 
the risks associated with the market and the limited market for Units.  

What if I want to sell my Interest before the Property is sold? 

The Interests are being offered and sold pursuant to exemptions from the registration provisions of federal 
and state securities laws. Accordingly, the Interests are subject to restrictions on transfer (and the Trust Agreement 
and the Loan Documents contain additional transfer restrictions). If you are able to sell your Interest, you or your 
purchaser(s) will bear the costs, if any, of the sale or transfer. 

Will I be subject to state income tax in the state in which the Property is located? 

Some states have income thresholds that must be exceeded to be subject to income tax, but each state has its 
own filing requirements and tax code. You should consult with your own tax professional regarding individual state 
filings. 

Is there an additional form that must be returned to the IRS when I transfer business property in a Section 
1031 Exchange? 

Yes. The IRS requires that you file Form 8824 with your annual tax filings for the year that you transfer the 
property. State and local governmental entities may also require additional filings. You should consult with your own 
tax professional regarding such filings. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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RISK FACTORS 

The purchase of an Interest involves a number of risks. Do not acquire an Interest if you cannot afford to 
lose your entire investment. Carefully consider the risks described below, as well as the other information in this 
Memorandum before making a decision to purchase an Interest. Consult with your legal, tax and financial advisors 
about an investment in an Interest. The risks described below are not the only risks that may affect an investment in 
an Interest. Additional risks and uncertainties that we do not presently know or have not identified may also materially 
and adversely affect the value of an Interest, the Property or the performance of your investment. 

Legal Counsel to the Trust, the Sponsor and Their Affiliates Does Not Represent the Purchasers. Each 
Purchaser must acknowledge and agree in the Purchase Agreement that legal counsel, including Baker & McKenzie 
LLP, represents the Trust, the Sponsor, the Manager, the Master Tenant, the Depositor and their affiliates and does 
not represent, and will not be deemed under the applicable codes of professional responsibility, to have represented 
or to be representing, any or all of the Purchasers.  

Delaware Statutory Trust Structure Risks 

Beneficial Owners Possess Limited Control and Rights. The Trust is operated and managed solely by the 
Trustees and Manager (an affiliate of the Sponsor). The Beneficial Owners will have no right to participate in any 
aspect of the operation or management of the Trust. The Trustees and Manager will not consult with the Beneficial 
Owners when making any decisions with respect to the Trust and the Property, including whether to sell the Property 
or effectuate a Transfer Distribution. The Beneficial Owners waive any right to file a petition in bankruptcy on behalf 
of the Trust or to consent to any filing of an involuntary bankruptcy proceeding involving the Trust. The Manager will 
collect rents due from the Master Tenant under the Master Lease and make distributions pursuant to the Trust 
Agreement. The Manager will sell the Property in accordance with the provisions of the Trust Agreement, which 
provide that the Manager has sole power to determine when it is appropriate to sell the Property. The Delaware Trustee 
may, upon written notice to the Manager, remove the Manager or limit the duties of the Manager under the Trust 
Agreement. The Manager may remove the Delaware Trustee for the willful misconduct, bad faith, fraud or gross 
negligence of the Delaware Trustee. 

Beneficial Owners Do Not Have Legal Title. The Beneficial Owners will not have legal title to the Property. 
The Beneficial Owners will not have any right to seek an in-kind distribution of the Property or divide or partition the 
Property. The Beneficial Owners do not have the right to sell or cause the sale of the Property. 

The Delaware Trustee and the Manager Have Limited Duties to Beneficial Owners. The Delaware 
Trustee of the Trust and the Manager will not owe any duties to the Beneficial Owners other than those duties set forth 
in the Trust Agreement. In performing its duties under the Trust Agreement, the Delaware Trustee will only be liable 
to the Beneficial Owners for its own willful misconduct, bad faith, fraud or gross negligence. Similarly, the Manager 
will only be liable to the Beneficial Owners for its own fraud or gross negligence. 

The Delaware Trustee and the Manager Have Limited Powers, and the Trust May Therefore Face 
Increased Termination Risk. In order to comply with the tax law regarding investment trusts and Section 1031 
Exchanges, the Trust Agreement expressly prohibits the Delaware Trustee and the Manager from taking a number of 
actions, including the following: (a) selling, transferring or exchanging the Property except as required or permitted 
under the Trust Agreement; (b) reinvesting any monies of the Trust, except to make permitted modifications or repairs 
to the Property or in short-term liquid assets; (c) renegotiating the terms of the Loan or entering into new financing, 
except in the case of the bankruptcy or insolvency of the Master Tenant or another tenant; (d) renegotiating the Master 
Lease or entering into new leases, except in the case of the Master Tenant’s bankruptcy or insolvency; (e) making 
modifications to the Property (other than minor non-structural modifications) unless required by law; (f) accepting 
any capital from a Beneficial Owner (other than capital from the repurchase of the Depositor’s Class 2 Beneficial 
Interests and thereby reducing the Depositor’s ownership interest in the Trust); or (g) taking any other action that 
would in the opinion of Tax Counsel to the Trust cause the Trust to be treated as a business entity for federal income 
tax purposes.  

As a result, the Trust may be required to effectuate a Transfer Distribution in order to take the actions 
necessary to preserve and protect the Property. See “Summary of the Trust Agreement.” While the Property will remain 
subject to the Loan after such conversion or transfer, the Beneficial Owners will no longer be considered to own, for 
federal income tax purposes, a direct ownership interest in the Property. 
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Management and Indemnification. The Manager will have administrative authority with respect to the 
Trust. The Trust Agreement provides for indemnification by the Beneficial Owners of the Delaware Trustee against 
liabilities not attributable to the Delaware Trustee’s own willful misconduct, bad faith, fraud or gross negligence, and 
of the Manager against liabilities not attributable to the Manager’s own fraud or gross negligence. Such indemnity and 
limitation of liability may limit rights that Beneficial Owners would otherwise have to seek redress against the 
Delaware Trustee and the Manager. Beneficial Owners will have personal, recourse liability for payment of any 
indemnity owed to the Delaware Trustee or the Manager. 

Rev. Rul. 2004-86. The utilization of a DST (like the Trust) to acquire and hold property for purposes of a 
Section 1031 Exchange is based primarily on Revenue Ruling 2004-86, which sets forth terms under which a trust 
will be treated as an “entity” that is taxable as a “trust” rather than taxable as a partnership. It is possible that the IRS 
could modify or revoke Revenue Ruling 2004-86 or, in the alternative, determine that the Trust does not comply with 
the requirements of that ruling. A determination that the Trust is not taxable as a trust (within the meaning of Treasury 
Regulations Section 301.7701-4) could have a significant adverse impact on the Beneficial Owners. 

Sale. The Manager will sell the Trust Estate upon its determination (in its sole discretion) that the sale of the 
Trust Estate is appropriate; provided, however, that absent unusual circumstances, it is currently anticipated that the 
Trust will hold the Trust Estate for at least two years. This sale will occur without regard to the tax position, preferences 
or desires of any of the Beneficial Owners, and the Beneficial Owners will have no right to approve (or disapprove) 
of the sale of the Property. The Beneficial Owners will not have the right to sell the Property. A Beneficial Owner 
may or may not be able to defer the recognition of gain for federal, state or local income tax purposes when a sale 
occurs. 

Transfer to Newly-Formed Delaware Limited Liability Company. If the Manager determines that it is 
necessary to effectuate a Transfer Distribution, the Trust will transfer the Property to the Springing LLC, a newly-
formed Delaware limited liability company. The Springing LLC will be treated as a partnership for federal income 
tax purposes, and the Beneficial Owners will become members in the Springing LLC. Unlike interests in the Trust, 
membership interests in the Springing LLC will not be treated as interests in real property for federal income tax 
purposes (including for purposes of Code Section 1031). Thus, if the Trust transfers the Property to the Springing 
LLC in a Transfer Distribution, it is unlikely that any of the Beneficial Owners will thereafter be able to defer the 
recognition of gain on a subsequent disposition of their membership interests in the Springing LLC or the Property 
under Code Section 1031.  

The transfer of the Property to the Springing LLC will occur under the circumstances set forth in the Trust 
Agreement without regard to the costs incurred as a result of such transfer. It is possible that such transfer will result 
in the imposition of (i) state and/or local transfer, sales or use taxes; or (ii) federal income tax (although no federal 
income tax would be imposed under current law). 

In the Event of an Adverse Effect on the Income of the Trust, the Trust Is Not Permitted to Obtain 
Additional Funds Through Additional Borrowings or Additional Capital, and Therefore Could Be Required to 
Effectuate a Transfer Distribution so as to Seek to Raise Capital through the Springing LLC. If, after a Transfer 
Distribution, additional funds are not available from any source, the Springing LLC may be forced to dispose of all or 
a portion of the Property on terms that may not be favorable to the Beneficial Owners. Further, apart from potential 
adverse economic consequences of a Transfer Distribution, a Transfer Distribution may have adverse tax 
consequences for the Beneficial Owners. See “Federal Income Tax Consequences.”  

The Trust Agreement Restricts Beneficial Owners’ Rights To Information. The Trust Agreement 
eliminates certain rights to information the Beneficial Owners would have otherwise had under the Delaware Statutory 
Trust Act (the “DST Act”). While the Sponsor believes this is reasonable, necessary and prudent to protect the interests 
of legitimate Purchasers in the Trust from ‘greenmail’ or other attacks by parties such as so-called ‘vulture investors’ 
that are potentially harmful to the investment program, this would nevertheless mean that a Purchaser will have less 
access to information from the Trust than a Purchaser would be entitled to under the DST Act, including contact 
information for other Beneficial Owners. 

Real Estate Risks 

Accuracy of Anticipated Results of Operations. The anticipated results of operations for the Trust as set 
forth in this Memorandum, including the pro forma financial projections attached as Appendix I: Financial Forecast, 
are based upon current estimates of income and expenses relating to the operation of the Property, should be considered 
speculative and are qualified in their entirety by the assumptions, information, limitations and risks disclosed in this 
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Memorandum. If the assumptions on which these estimates are based do not prove correct, the Beneficial Owners who 
own Interests in the Trust will have difficulty in achieving their anticipated results. The anticipated results of 
operations assume occupancy levels and certain net rental rates. There can be no assurance that the Property can 
achieve stabilization or maintain the occupancy level or rate increases anticipated. Some of the other underlying 
assumptions inevitably may not materialize and unanticipated events and circumstances may occur. Therefore, the 
actual results achieved during the life of the ownership of the Property may vary from those anticipated, and the 
variation may be material. As a result, the rate of return to the Trust and the Beneficial Owners may be lower than that 
projected. Any return to the Beneficial Owners on their investment will depend on the ability of the Master Tenant 
and the Property Manager to operate the Property profitably and ultimately sell the Property at a profit, which, in turn, 
will depend upon economic factors and conditions beyond their control.  

Risks of Real Estate Ownership. The investment by Beneficial Owners will be subject to the risks generally 
incident to the ownership of real property, including changes in national and local economic conditions, changes in 
the investment climate for real estate investments, changes in demand for or supply of competing properties, changes 
in local market conditions and neighborhood characteristics, the availability and cost of mortgage funds, the obligation 
to meet fixed and maturing obligations (if any), unanticipated holding costs, the availability and cost of necessary 
utilities and services, changes in real estate tax rates and other operating expenses, changes in governmental rules and 
fiscal policies, changes in zoning and other land use regulations, environmental controls, acts of God (which may 
result in uninsured losses), and other factors beyond the control of the Trust. Any negative change in the general 
economic conditions in the United States could adversely affect the financial condition and operating results of the 
Trust. 

The Trust also will be subject to those risks inherent in the ownership of income-producing real property, 
such as occupancy, operating expenses and rental schedules, which in turn may be adversely affected by general and 
local economic conditions, the supply of and demand for properties of the type selected for investment, the financial 
condition of tenants and sellers of properties, zoning laws, federal and local rent controls and real property tax rates. 
Certain expenditures associated with real estate equity investments are fixed (principally mortgage payments, if any, 
real estate taxes, and maintenance costs) and are not necessarily decreased by events adversely affecting the income 
from such investments. The ability of the Trust to meet its obligations will depend on factors such as these and no 
assurance of profitable operations can be given.  

The Property is Subject to Risks Relating to the Local Real Estate Market. Weakness or declines in the 
local economy and real estate market could cause vacancy rates at the Property to increase and could adversely affect 
the Trust’s ability to sell the Property under favorable terms. The factors which could affect economic conditions in 
the market generally include business layoffs, industry slowdowns, relocations of businesses, changing demographics, 
infrastructure quality and any oversupply of or reduced demand for real estate. Declines in the condition of the market 
could diminish your investment in and value of the Property.  

Risks of Investing in Multifamily Rental Properties; Competition. The rental of multifamily residential 
space is a highly competitive business. Ownership of the Property could be adversely affected by competitive 
properties in the real estate market, which could affect the operations of the Property and the ultimate value of the 
Property. Success in owning the Property, therefore, will depend in part upon the ability of the Master Tenant and the 
Property Manager (i) to retain current tenants at favorable rental rates; (ii) to attract other quality tenants upon the 
termination of existing leases if the existing tenants fail to renew or as otherwise needed; and (iii) to provide an 
attractive and convenient living environment for the tenants. 

Although the Property will be leased to the Master Tenant throughout the term of the Trust, the Master Tenant 
is a newly-formed entity with limited financial resources. The financial performance of the Property therefore will be 
dependent to a significant degree on the ability of the Master Tenant and the Property Manager to retain current 
tenants, to attract new tenants and, as planned, to increase rental rates, all of which may in turn depend on factors both 
within and beyond the control of the Manager, the Trust, the Master Tenant and the Property Manager. These factors 
include changing demographic trends and traffic patterns, the availability and rental rates of competing residential 
space, and general and local economic conditions. The number of competitive multifamily properties in a particular 
area, and any increased affordability of owner occupied single and multifamily homes caused by declining housing 
prices, mortgage interest rates and government programs to promote home ownership, could have a material adverse 
impact on the Master Tenant and Property Manager’s ability to lease the Property and the rents they are able to obtain. 
The loss of a tenant or the inability to maintain favorable rental rates with respect to the Property would adversely 
affect the value of the Property and/or the ability of the Master Tenant to pay rent, which could result in the Lender 
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declaring the Loan in default and foreclosing on the Property. This could result in the Purchasers losing some or all 
of their investment in the Property. The occurrence of a casualty resulting in damage to the Property could also 
decrease or interrupt the payment of tenant rentals, which could adversely affect the Master Tenant’s performance 
under the Master Lease. The end-user tenant leases generally allow the end-user tenants to terminate their leases if the 
leased premises are partially or completely damaged or destroyed by fire or other casualty. Such leases will also permit 
the end-user tenants to partially or completely abate rental payments during the time needed to rebuild or restore such 
damaged premises. The leases or local law may permit tenants to assign their leases or sublet the premises they occupy, 
but such assignment or subletting generally will not relieve the tenant of its primary obligations under the lease.  

The Financial Performance of the Property Will Depend Upon the Ability of the Property Manager to 
Attract and Retain Tenants Who Will Meet Their Rental Obligations on a Timely Basis, Care for Their Living 
Space and Preserve or Enhance the Reputation of the Property. The financial performance of the Property and 
the related ability of the Property Manager to meet the financial projections contained herein will depend upon many 
factors, a significant one being the tenants’ timely payment of rent under their leases and care for their living spaces. 
If a large number of tenants become unable to make rental payments when due, decide not to renew their leases or 
decide to terminate their leases, this could result in a significant reduction in rental revenues, which could adversely 
affect the ability of the Master Tenant to make payments under the Master Lease, including payment of principal and 
interest on the Loan, which could adversely affect the value of the Property and/or result in the Lender declaring the 
Loan in default and foreclosing on the Property. This could result in the Purchasers losing some or all of their 
investment in the Property. In addition, the failure by a large number of tenants to properly care for their units or 
common areas or to preserve or enhance the reputation of the Property could lead to increased repair and maintenance 
costs or otherwise adversely affect the value of the Property. Failure on the part of a tenant to comply with the terms 
of his or her lease may give the Master Tenant the right to terminate the lease, repossess the applicable premises and 
enforce payment obligations under the lease. However, the cost and effort involved in pursuing these remedies and 
collecting damages from a defaulting tenant could be greater than the value of the lease. There can be no assurance 
that the Master Tenant will be able to successfully pursue and collect from defaulting tenants or re-let the premises to 
new tenants without incurring substantial costs, if at all. If other tenants are found, the Property Manager may not be 
able to enter into new leases on favorable terms. The financial projections assume a minimum occupancy rate and 
certain net rental rates for the Property to enable the Master Tenant to comply with its obligations under the Master 
Lease, but there can be no assurance that the Property will maintain the minimum occupancy rate or that the minimum 
net rental rates will be achieved. The Loan Documents provide that the Lender must approve any change of the Master 
Tenant or Property Manager, which may make it difficult and/or costly to make a desired change in the management 
of the Property.  

Competition from Apartment Communities in the Surrounding Geographic Area. A number of 
apartment communities of similar size and amenities are located in the Property’s immediate apartment sub-market. 
See “Market and Location Overview” and “Conflicts of Interest.” The Manager has identified several comparable 
apartment communities, each located within close proximity to the Property. There are a number of apartment 
communities in the surrounding region that may be more attractive to renters. Competing apartment communities may 
reduce demand for the Property, increase vacancy rates, decrease rental rates and impact the value of the Property 
itself. There may also be additional real property available in the general vicinity of the Property that could support 
additional multifamily properties. If newer housing is built, it may siphon demand away from the Property, as newer 
housing tends to be more attractive to prospective tenants. It is possible that tenants from the Property will move to 
existing or new apartment communities in the surrounding area, which could adversely affect the financial 
performance of the Property. Competition from nearby apartment communities could make it more difficult to attract 
new tenants and ultimately sell the Property on a profitable basis. The Property could also experience competition for 
real property investments from individuals, corporations and other entities engaged in real estate investment activities. 
Other properties and real estate investments may be more attractive than the Property. The foregoing factors may 
encourage potential renters to purchase residences rather than lease them. There is no assurance that the Property 
Manager will be able to attract residents to the Property given these facts.  

Leases for the Property Generally Have Short Terms, and the Property Manager May Be Unable to 
Renew Leases or Re-Let Units as Leases Expire. Most of the existing leases for the units at the Property have lease 
terms of 12 months. Consequently, the Property’s performance may in large measure depend upon the effectiveness 
of the Property Manager’s marketing efforts to attract replacement tenants and to maintain the occupancy rate for the 
Property, which may require significant time and money. If tenants decide not to renew their leases upon expiration 
or decide to terminate their leases, the Property Manager may not be able to re-let their units. Even if the tenants do 
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renew or their units are re-let, the terms of renewal or re-leasing may be less favorable than current lease terms. If the 
Property Manager cannot promptly renew the leases or re-let the units, or if the rental rates upon renewal or re-leasing 
are significantly lower than expected rates, then the Property’s financial operations and condition will be adversely 
affected and this, in turn, may adversely affect the Property’s cash flow, the ability of the Master Tenant to pay all 
rents due under the Master Lease and the ability of the Trust to service its debt and pay distributions to the Beneficial 
Owners.  

Changes In Laws Could Adversely Affect the Property. Various Federal, state and local regulations, such 
as fire and safety requirements, environmental regulations, the Americans with Disabilities Act of 1990, non-
discrimination and equal housing laws, land use restrictions and taxes affect the Property. If the Property does not 
comply with these requirements, the Trust may incur governmental fines or private damage awards. New, or 
amendments to existing, laws, rules, regulations or ordinances could require significant unanticipated expenditures or 
impose restrictions on the operation, redevelopment or sale of the Property. Such laws, rules, regulations or ordinances 
may adversely affect the ability of the Trust to operate or sell the Property.  

The operation of the Property will depend, in part, on the availability of public utilities and services, 
especially for water and electric power. Any reduction, interruption or cancellation of these services may 
adversely affect the Trust and the Master Tenant. Public utilities, especially those that provide water and electric 
power, are fundamental for the sound operation of the Property. The delayed delivery or any material reduction or 
prolonged interruption of these services could allow the residents to terminate their leases or result in an increase in 
the Master Tenant’s costs, as it may be forced to use backup generators. 

An increase in real estate taxes may affect the operating results of the Property and the Trust. The 
projected income from the Property is based on certain assumptions, including an increase in real estate taxes. 
However, from time to time the real estate taxes may increase further as property values or assessment rates change 
or for other reasons deemed relevant by the assessors. Real estate taxes may increase even if the value of a Property 
declines. An increase in the assessed valuation of a Property for real estate tax purposes will result in an increase in 
the related real estate taxes on such Property. In the event that the actual Uncontrollable Costs (which include real 
estate, personal property and franchise taxes and similar impositions, utility costs, and insurance costs) for any 
calendar year for a Property exceed the Projected Uncontrollable Costs for such year for such Property, then the Master 
Tenant will be responsible for payment of such excess amount, but will be entitled to reimbursement of such excess 
amount by offsetting such amount against Additional Rent and, if necessary, Supplemental Rent, which could 
adversely affect the financial condition and operating results of the Trust.  

Agreements Affecting the Property May Impact the Operations and Performance of the Property. 
Multifamily properties, such as the Property, may be subject to various easements, declarations, restrictions, 
encroachments, and other agreements of record with neighboring landowners, and local governmental entities that 
may restrict certain land and/or property uses, impose certain fees or obligations, and otherwise impact the operation 
and performance of such properties. See “The Property – Agreements Affecting the Property” for a discussion of any 
such agreements which may be material to a possible investment pursuant to this Memorandum. 

Public Health Risks May Affect the Economic Performance of Your Participation in the Offering. 
Public health concerns related to any outbreak of an infectious disease such as severe acute respiratory syndrome, 
avian flu, H1N1/09 flu and COVID-19 or any other serious public health concern (in each case, a “Public Health 
Event”), could have a negative impact on the economy and the business activities in which the Trust may engage. The 
Trust’s business activities and economic performance could also be negatively impacted in the event a federal, state 
or local government has a reaction to a Public Health Event resulting in restrictions on travel, quarantines, or other 
directives designed to reduce the effects of such Public Health Event. The full extent of the impact of a Public Health 
Event on the future financial performance of the Trust, as a whole, and, specifically, on its investments, real estate 
acquisitions, construction and tenants of real estate properties could be compromised by negative economic effects 
caused by a Public Health Event. The full impact will depend on subsequent developments, including, among other 
factors, the duration and spread of the Public Health Event, along with any related travel advisories or restrictions, 
government orders preventing business and/or tenant operations, the recovery time of the disrupted supply chains, 
unemployment, any consequential staff shortages and production delays, and any uncertainty with respect to the 
accessibility of additional liquidity or to the capital markets. A Public Health Event could have a continued adverse 
impact on economic and market conditions and trigger a period of global economic slowdown. Based on the economic 
climate, it may be even more difficult to predict the economic performance of a Purchaser’s participation in the 
Offering. Even if federal, state or municipal governments intervene and provide aid to the industries negatively 
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affected by a Public Health Event, there can be no assurances provided that such aid would be received by the Trust 
or any of its affiliates or service providers, or that any amount of such aid would mitigate any material economic 
reduction in value of the Interests. 

With regard to the Offering, Purchasers are advised that they could experience one or more of the following 
adverse consequences as a result of a Public Health Event: (1) jurisdictional differences in governing law with regard 
to any governmental response to the Public Health Event; (2) revenue or cash flow uncertainty caused by a decrease 
in rental payments received by the Master Tenant; (3) default on the Loan encumbering the Property; and (4) 
uncertainty regarding the exit strategy for the Trust and other market participants.  

The Property is Located in a Hurricane Susceptible Region, which Increases the Risk of Damage to 
the Property. The Property is located in Wind Zone II, which has designated wind speeds of up to 160 mph winds 
(as described in the PCA), and is located in a Hurricane Susceptible Region. Although the Trust will be required to 
maintain certain levels of insurance to be set forth in the Master Lease and Loan Documents, in the future this risk 
may not be insurable on an economical basis, or at the level of coverage currently anticipated.  

Risks Relating to the Master Tenant and the Master Lease 

Limited Capital of the Master Tenant. The financial stability of the Master Tenant may affect the financial 
performance of the Property. The Master Tenant’s initial capitalization is supported solely by a Demand Note from 
the Sponsor in an amount equal to $1,526,000. The Sponsor is under no obligation to contribute capital to the Master 
Tenant other than the amount of the Demand Note from the Sponsor. If the Master Tenant requires funds in excess of 
the Property net operating income to pay the Rent (subject to a limited right of deferral) or satisfy its other obligations 
under the Master Lease, it will need to call upon the Sponsor to contribute the amount of its Demand Note. However, 
no assurance can be given that the amount of the Demand Note will be sufficient to enable the Master Tenant to pay 
the rent or to fund its obligations under the Master Lease, or that the Sponsor will be able to fund the Demand Note if 
called upon by the Master Tenant to do so. If the Master Tenant is unable to pay the rent or satisfy its obligations 
under the Master Lease, the Master Tenant would be in default under the Master Lease. A Master Tenant default also 
constitutes an event of default under the Loan Documents, which could result in suspension or termination of 
distributions to Beneficial Owners and/or a foreclosure of the Property by the Lender. In addition, the costs and time 
involved in enforcing the Trust’s rights under the Master Lease may be significant. If the Trust terminated the Master 
Lease, it may not be able to master lease the Property on terms similar to the Master Lease. If the Trust were unable 
to enter into a new master lease for the Property, the returns to Purchasers would likely be materially adversely 
affected. In addition, if the Trust were unable to enter into a new master lease, it would likely become necessary for 
the Trust to effectuate a Transfer Distribution, in order to engage in leasing activities, which would likely give rise to 
adverse tax consequences to Purchasers. Absent insolvency or a bankruptcy by the Master Tenant, the Delaware 
Trustee may not be empowered to execute such replacement master lease. Furthermore, if the Master Tenant is unable 
to pay the rent or satisfy its obligations under the Master Lease, the Trust may be unable to pay the debt service on 
the Loan and the Lender could foreclose on the Property. In such event, the Purchasers could lose their entire 
investment in the Property and suffer adverse tax consequences.  

The Sponsor May Be Unable to Fulfill its Obligations Under the Demand Note. The Sponsor has made 
the Demand Note in an amount equal to $1,526,000, in favor of the Master Tenant in order to capitalize the Master 
Tenant. However, there can be no assurance that the Sponsor will be able to satisfy its obligations pursuant to such 
Demand Note. The net worth or current assets of the Sponsor may be insufficient to support its obligations under the 
Demand Note at the time of being called. If the Sponsor is required to perform on outstanding or future demand notes, 
guaranties or other debt obligations or otherwise experiences an adverse financial event, it is possible that the Sponsor 
may not have sufficient funds or resources to perform its obligations under its Demand Note and may be unable to 
fulfill its obligations to the Master Tenant. In the event of the insolvency or bankruptcy of the Sponsor, the Master 
Tenant would be required to compete with any other creditor claims that may be asserted against the same assets of 
those entities and any secured creditor claims would be superior to those of the Master Tenant under the Demand 
Note, which is unsecured. The assets of the Sponsor and its affiliates are subject to the various risks of real estate 
ownership, syndication and management, including, but not limited, to market value fluctuations and uncertainty of 
profitability of business operations. The ultimate value of these existing assets will depend upon their ability to 
successfully implement their respective business plans, which in turn depends upon competition and other market 
factors. If the Sponsor is unable to pay its Demand Note when called upon, the Master Tenant may have insufficient 
funds to pay the rent or property expenses, including without limitation the Base Rent upon which the Trust relies in 
order to be able to pay the debt service on the Loan. Any failure of the Master Tenant to pay the Rent would materially 
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and adversely affect returns to the Purchasers, which may cause the Trust to terminate the Master Lease, and may 
cause a default under the Loan resulting in foreclosure and a complete loss of the Property and the entire investment 
of the Purchasers. 

Performance of the Master Tenant Under the Master Lease. The ability of the Trust to meet its 
obligations is dependent upon the performance of the Master Tenant and its payment of Rent and other payments 
required under the Master Lease. 

The Master Tenant Has a Limited Right to Defer Rental Payments Under the Master Lease. Under the 
Master Lease, if the Property’s operating cash flow is insufficient to pay all of the associated expenses of the Property 
(not including the Asset Management Fee (as defined herein)), and the full Base Rent, then in such event, the Master 
Tenant has a limited right to defer and accrue a portion of the Additional Rent and Supplemental Rent payments due 
under the Master Lease (but not any portion of the Base Rent required to make debt service payments due under the 
Loan Documents). Because the Master Tenant may accrue a portion of the Additional Rent and Supplemental Rent, it 
will not be required to call the Demand Note from the Sponsor in order to make up such a shortfall. In such an instance, 
Purchasers may receive less or more varied distributions than they would have if the Master Tenant were required to 
call the Demand Note to fund any such Rent shortfall. Furthermore, if future cash flow from the Property or disposition 
proceeds are insufficient to pay the accrued Rent and the Sponsor is unable to fund the Demand Note when called, 
then the Trust may never receive the full amount of any such accrued Rent, which could materially and adversely 
affect the returns to the Purchasers. 

Additionally, in the event that the Master Tenant elects to defer payment of a portion of the Rent, although 
the issue is not completely settled under existing law, under Code Section 467, Beneficial Owners may be required to 
report and pay tax on rent in accordance with the rent schedule attached to the Master Lease, even though the Master 
Tenant may have elected to defer the payment of a portion of such rent. As a result, Beneficial Owners may be required 
to recognize rental income even though rent is not being fully paid, and therefore Beneficial Owners may have to use 
funds from other sources to pay tax on such income. See “Summary of Master Lease.”  

Risks Relating to an Investment in the Property 

Valuation. In connection with the Loan, the Sponsor obtained the Appraisal for the Property prepared by 
BBG, dated October 10, 2022, reflecting a market value for the Property, “As Is,” of $106,350,000. The purchase 
price of $103,500,000 for the Property at the time of the Closing is lower than the $130,617,727 sum of the equity, 
assuming the Maximum Offering Amount is sold, in connection with the Class 1 Beneficial Interests ($73,433,727) 
and the proceeds of the Loan ($57,184,000). See “Estimated Use of Proceeds.” Thus, the Trust will be subject to 
immediate dilution and the Beneficial Owners may recover less than their invested capital upon any eventual sale of 
the Property. There can be no assurance that the value of the Property will appreciate, or appreciate at a rate sufficient 
to provide a positive return on investment.  

Property Is Not a Diversified Investment. By the terms of the Trust Agreement (as well as the terms of the 
Loan Documents) the Trust generally is not permitted to acquire real property other than the Property or any other 
assets or make any other investments. Because an investment in Interests represents an investment in one property, it 
is not a fully diversified investment. Accordingly, the poor performance of the Property would likely materially and 
adversely affect your investment in an Interest.  

Physical Condition of the Property; No Representations to Purchasers. The Trust will not make any warranties 
or representations to the Purchasers regarding the condition of the Property. The Sponsor received a Property 
Condition Assessment dated August 10, 2022 (the “PCA”), prepared for Carter Exchange by Consulting Solutions, 
Inc. (“CSI”). The PCA noted immediate repair needs, including repairing a stone hardscape paver area, repairing 
asphalt paving, checking pool mechanical equipment, containing the exposed wiring in the plaza courtyard, replacing 
three leaking water heaters, and repairing stained carpet in common areas. The PCA also identified the following 
material critical repairs requiring attention: (1) repairing asphalt at the Property; (2) replacing broken stone pavers; 
(3) cleaning debris from roof gutters; (4) reviewing pool mechanical equipment for signs of deterioration; (5) 
protecting exposed wiring in common areas; (6) replacing corroded or leaking water heaters in select units; and (7) 
replacing common area flooring, as needed. The PCA recommends immediate and future capital repairs over the 12-
year period specified therein of (uninflated) $1,380,740.  

Following the Closing and receipt of sufficient proceeds pursuant to this Offering, the Trust had $277,200 in 
the Replacement Reserve Account, $61,260 in the Repair Reserve Account, and $7,760,150 in the Supplemental Trust 
Reserve, versus approximately $1,380,740 in uninflated estimated replacement repair items estimated by the PCA. 



 

19 

There can be no assurance of the accuracy of the PCA with regard to future capital expenditure requirements of the 
Property, or that the Sponsor has budgeted adequately in the Financial Forecast for all such repairs, replacements, and 
other expenditures that are or become necessary. If the Supplemental Trust Reserve is insufficient (including due to 
the possibility that reimbursements and other compensation items due the Sponsor may be or have been drawn from 
resources credited, held or controlled by the Trust, including the Supplemental Trust Reserve), the Trust’s Rent could 
be used by the Trust to reserve for or pay such expenses (instead of being used to pay distributions to Purchasers), or 
those expenses and costs could possibly be so significant as to require additional capital to be infused which could not 
be done except through a Transfer Distribution, which would likely have material and adverse tax consequences for 
Purchasers.  

There can be no assurance that the preparers of the PCA will be held liable for any losses in connection with 
deficiencies in the Property that were not identified in the PCA. Furthermore, there can be no assurance that the 
financial wherewithal of such preparers would be sufficient to cover any loss that may arise, should they be held liable. 

Environmental Problems Are Possible and Can Be Costly. Federal, state and local laws and regulations 
relating to the protection of the environment may require a current or previous owner or operator of real estate to 
investigate and clean up hazardous or toxic substances or petroleum product releases at or affecting the Property. The 
owner or operator may have to pay a governmental entity or third-parties for property damage and for investigation 
and clean-up costs incurred by such parties in connection with any such contamination. These laws typically impose 
clean-up responsibility and liability without regard to whether the owner or operator knew of or caused the presence 
of the contaminants. Even if more than one person may have been responsible for the contamination, each person 
covered by the environmental laws may be held responsible for all of the clean-up costs incurred. In addition, third-
parties may sue the owner or operator of a site for damages and costs resulting from environmental contamination 
emanating from that site. We are also aware that environmental agencies and third-parties have, in the case of certain 
properties with on-site or nearby contamination, asserted claims for remediation, property damage or personal injury 
based on the alleged actual or potential intrusion into buildings of chemical vapors (e.g. radon) or volatile organic 
compounds from soils or groundwater underlying or in the vicinity of those buildings or nearby properties. We can 
provide no assurance that we will not incur any material liabilities as a result of vapor intrusion at the Property. 

The Property has been evaluated for environmental hazards pursuant to a non-invasive Phase I Environmental 
Site Assessment Report (the “Phase I Report”) prepared by CSI, dated August 10, 2022, based on a site visit 
conducted on August 3, 2022. The Phase I Report, which consisted of a physical walk-through observation of the 
accessible areas and interviews with facility personnel and local agency representatives, limited observations of 
surrounding properties, and a records review including regulatory databases and historical use information, revealed 
no evidence of recognized environmental conditions (“RECs”), historical RECs, controlled RECs, de minimis 
environmental conditions, or business environmental risks. CSI received post inspection information indicating that 
water intrusion / mold in in a few isolated common areas at the Property had recently been repaired, but separately 
noted that the foregoing was not included as a “business environmental risk” and no further investigation was 
recommended. The Phase I Report recommended the implementation of a Moisture Management Plan (“MMP”). 

A Phase I environmental assessment report generally will not involve any invasive testing, but instead is 
limited to a physical walk through or inspection of the Property and a review of the related governmental records. 
Accordingly, the Sponsor cannot provide any assurance to potential Purchasers that actual environmental problems 
with the Property will be exposed by the Phase I Report. In light of the material risks and potential liability associated 
with the discovery of an environmental hazard at the Property, the Purchasers of the Interests should be certain that 
they understand, and can accept, the risks associated with any known and unknown hazardous substances affecting 
the Property. In addition, it is possible that an environmental claim may be raised in such a manner that liability could 
penetrate any limited liability protections otherwise available to shield the owners of an entity from liability, thereby 
allowing such claims to be enforceable against the Purchasers. Finally, it is possible that the existence of any 
environmental issues with the Property may make it more difficult, and perhaps impossible, to obtain financing for 
the Property. 

Governmental Laws and Regulations May Impose Significant Costs. Real property and the operations 
conducted on real property are subject to federal, state and local laws and regulations relating to protections of the 
environment and human health. We could be subject to liability in the form of fines, penalties or damages for 
noncompliance with these laws or regulations. These laws and regulations generally govern wastewater discharges, 
air emissions, the operation and removal of underground and above-ground storage tanks, the use, storage, treatment, 
transportation and disposal of solid and hazardous materials, the presence of toxic building materials, and other health 
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and safety-related concerns. Some of these laws may impose joint and several liability on the tenants, owners or 
operators of real property for the costs to investigate or remediate contaminated properties, regardless of fault, whether 
the contamination occurred prior to purchase, or whether the acts causing the contamination were legal.  

Construction of Improvements. Under applicable tax rules, if the Trust were to cause the construction of 
more than minor, non-structural improvements, this activity could require a Transfer Distribution, which may have 
adverse tax consequences for the Beneficial Owners. 

Risk of Mold Contamination. Mold growth may occur when excessive moisture accumulates in buildings 
or on building materials, particularly if the moisture problem remains undiscovered or is not addressed over a period 
of time. Mold contamination has been linked to a number of health problems, which could result in litigation by tenants 
seeking various remedies, including damages and the ability to terminate their leases. Recently there have been an 
increasing number of lawsuits against property owners and managers alleging personal injury and property damage 
caused by the presence of toxic molds. Some of these lawsuits have resulted in substantial monetary judgments or 
settlements. Insurance carriers generally exclude mold-related claims from standard policies and price mold 
endorsements at prohibitively high rates. The assessment of the Property in connection with the PCA and the Phase I 
Report included an evaluation of any apparent mold growth (“AMG”). AMG was observed in a few isolated dwelling 
units or common areas accessed and CSI recommended the implementation of an MMP. See Risk Factors – 
Environmental Problems Are Possible and Can Be Costly. No assurance can be given either that an undetected mold 
condition does not presently exist at the Property or that a mold condition will not arise in the future. A mold condition 
would create the risk of substantial damages, legal fees and possibly loss of tenants. If a significant mold condition 
arises in the future at the Property, we could be required to undertake a costly remediation program to contain or 
remove the mold from the Property and could be exposed to other liabilities that may exceed any applicable insurance 
coverage.  

The Supplemental Trust Reserve May Be Inadequate. The Master Tenant, subject to the express terms of 
the Loan Documents and the Master Lease, may draw upon the Supplemental Trust Reserve for Landlord Costs and 
other Property costs and expenses. To the extent that Property expenses increase or unanticipated expenses arise, and 
the available reserves are insufficient to meet such expenses, the Trust may be forced to use some or all of the Rent 
payment received from the Master Tenant to pay such obligations of the Trust, or to effect a Transfer Distribution in 
order to raise the necessary capital through the Springing LLC for such purposes, because the Trust itself is prohibited 
from raising additional capital. In addition, construction of more than minor, non-structural improvements out of 
reserves established by the Trust may require the Trust to effectuate a Transfer Distribution, which may have adverse 
tax consequences for the Beneficial Owners. 

Energy Shortages and Allocations. There may be shortages or increased costs of fuel, natural gas or electric 
power, or allocations thereof, by suppliers or governmental regulatory bodies in the area where the Property is located. 
We are unable to predict the extent, if any, to which such shortages, increased prices, or allocations will occur or the 
degree to which such events might influence the ability of the Property to meet stated goals. If such shortages occurred 
or such costs increased, however, they could materially and adversely affect the income derived by the Trust from the 
Property, the value of the Property and the value of the Interests. 

Forum Selection and Governing Law. Any disputes arising from the Master Lease must be brought in a 
court of competent jurisdiction in the state where the Property is located. Additionally, disputes arising under the 
Master Lease will be adjudicated under the law of the state where the Property is located. Any disputes arising from 
the Purchase Agreement, Trust Agreement, Springing LLC Agreement or Asset Management Agreement 
(collectively, the “Offering Documents”) must be brought in a court of competent jurisdiction in Hillsborough 
County, Florida. Accordingly, any actions brought under any of the Offering Documents in courts not located in 
Hillsborough County, Florida may be dismissed for improper venue. By purchasing Interests pursuant to the Purchase 
Agreement, the purchaser waives his, hers, or its right to a jury trial. Further, should any of the Offering Documents 
be the subject of any dispute, such dispute will be adjudicated under Delaware law. 

Risks Related to Financing of the Property  

Risks of Leverage. The Trust owns the Property subject to the Loan. This use of leverage may increase the 
return on invested capital. However, it also presents an additional element of risk in the event that the cash receipts 
from the operation of the Property are insufficient to meet the principal and interest payments on such indebtedness. 
In order to comply with tax requirements for Section 1031 Exchanges, the Trust is not permitted to obtain new 
financing and Beneficial Owners are not permitted to make additional capital contributions to the Trust. Thus, if the 
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cash flow from the Property is insufficient to allow the Master Tenant to make the required payments under the Master 
Lease, including payments required to service the Loan, the Lender may foreclose on the Property and the Beneficial 
Owners’ equity in the Property may be reduced or lost entirely. A Transfer Distribution may make it possible to delay 
or avoid a foreclosure (because the Springing LLC is not restricted from refinancing the Property or raising new 
capital) but may, itself, cause adverse tax consequences for the Beneficial Owners. See “Federal Income Tax 
Consequences.” Moreover, the cost of any refinancing of the Property after a Transfer Distribution, in the form of 
interest charges and financing fees imposed by lenders or affiliates of the Sponsor might significantly reduce the 
profits or increase losses resulting from operation of the Property.  

Although the Delaware Trustee can remove the Manager in certain limited circumstances, the Lender requires 
that there be an adequately capitalized successor Manager. This requirement may limit the ability of the Delaware 
Trustee to remove the Manager, since the exercise of such right would give rise to a default under the Loan absent the 
Lender’s consent. The Trust cannot incur any additional borrowings or refinance the Property.  

Scheduled Debt Payments Could Adversely Affect the Property’s Financial Condition. In the future, the 
Property’s cash flow could be insufficient to meet required payments under the Loan Documents or to pay cash flow 
to the Trust at expected levels. As a result of any shortfall, the Manager may be forced to postpone capital expenditures 
necessary for the maintenance of the Property, suspend distributions to Beneficial Owners, or may require a sale or 
Transfer Distribution. There can be no assurance that the Manager will be able to sell the Property upon acceptable 
terms, if at all, or that after a Transfer Distribution the Springing LLC would be able to raise additional or sufficient 
capital to avert a Loan default and possible foreclosure of the Property by the Lender.  

Events of Default. The Loan is “non-recourse,” meaning that the Lender may only seek recovery from the 
liquidation of its collateral (principally, the Property) for any amounts that remain due under the Loan after a default. 
However, the Loan Documents will contain certain events that would allow the Lender to proceed against the Trust 
to repay amounts due on the Loan, in addition to foreclosing on the Property and the other collateral for the Loan. 
Thus, if such events occur, “springing” liability to the Trust may result, including an amount equal, in certain instances, 
to the full amount of the Loan. See “Acquisition of the Property and Financing Terms” for the events under the Loan 
Documents for which the Trust may have liability beyond the value of the Lender’s collateral.  

Lender’s Approval Rights. The Lender has numerous rights under the Loan Documents, including the right 
to approve certain changes in ownership and management. Prospective Purchasers are encouraged to review a 
complete set of the Loan Documents prior to subscribing for the Interests. 

Restrictions on Transfer and Encumbrance. The terms of the Loan prohibit the transfer or further 
encumbrance of the Property or any interest in the Property except with the Lender’s prior written consent, which 
consent may be withheld, or otherwise permitted under the Loan Documents. The Loan Documents provide that upon 
violation of these restrictions on transfer or encumbrance, the Lender may declare the entire amount of the Loan, 
including principal, interest, prepayment premiums and other charges, to be immediately due and payable. If the 
Lender declares the Loan to be immediately due and payable, the Trust will have the obligation to immediately repay 
the Loan in full. If the Trust is unable to obtain replacement financing or otherwise fails to immediately repay the 
Loan in full, the Lender may invoke its remedies under the Loan Documents, including proceeding with a foreclosure 
sale that is likely to result in the Beneficial Owners losing the entire value of their Interests. Further, since the Trust 
is prohibited from borrowing additional funds or from accepting additional capital contributions, the Trust would in 
such a situation be required to effectuate a Transfer Distribution into the Springing LLC.  

Ability to Repay the Loan. The ability of the Trust to repay the Loan will depend in part upon the sale or 
other disposition of the Property prior to, at the latest, the maturity date of the Loan. There can be no assurance that 
any such sale can be accomplished at a time or on such terms and conditions as will permit the Trust to repay the 
outstanding principal amount of the Loan. Financial market conditions in the future may affect the availability and 
cost of real estate loans, making real estate financing difficult or costly to obtain for potential buyers of the Property. 

In the event that the Trust is unable to sell the Property prior to the maturity date of the Loan, the Trust may 
be required to effectuate a Transfer Distribution in order to allow the Springing LLC to seek to refinance the Loan. 
However, market conditions and the interest rate environment at that time could cause the cash flow from the Property 
to fluctuate and could impact capitalization rates, both of which could negatively impact the value of the Property and 
limit the Springing LLC sale or refinancing options. The Springing LLC may not be able to obtain refinancing on 
terms as favorable as the Loan. If additional funds are not available from a sale, refinancing or additional capital 
contributions to the resulting Springing LLC, the Springing LLC may be subject to the risk of losing the Property 
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through foreclosure. Any such Transfer Distribution or foreclosure may have adverse tax consequences for the 
Beneficial Owners. See “Federal Income Tax Consequences.”  

Availability of Financing and Market Conditions. Market fluctuations in real estate financing may affect 
the availability and cost of funds needed in the future for the Property. Moreover, credit availability has been restricted 
in the past and may become restricted again in the future. Restrictions upon the availability of real estate financing or 
high interest rates for real estate loans could adversely affect the Property and the ability of the Trust to sell the 
Property at a profit or at any price.  

Risks Relating to the Operation of the Property  

Insurance; Uninsured Losses. The Master Tenant has obtained general liability and business interruption 
insurance for the Property. If a loss occurs that is partially or completely uninsured, the Beneficial Owners may lose 
all or a part of their investment. The Trust may be liable for any uninsured or underinsured personal injury, death or 
property damage claims. Liability in such cases may be unlimited. While insurance may help reduce the risk of loss, 
it increases costs and thus lowers the potential return to the Beneficial Owners.  

Regulatory Matters. The value of the Property may be adversely affected by legislative, regulatory, 
administrative, and enforcement actions at the local, state and national levels in the area, among others, of 
environmental controls. In addition to possible increasingly restrictive zoning regulations and related land use controls, 
such restrictions may relate to air and water quality standards, noise pollution and indirect environmental impacts such 
as increased motor vehicle activity. 

Reliance on Management. Under the Trust Agreement, the Manager has the right to make administrative 
decisions on behalf of the Trust. Also, the Manager has the sole discretion to determine when to sell the Property and 
on what terms. The Manager has other extensive powers and authority, some of which are limited by the express terms 
of the Trust Agreement. In the event of a Transfer Distribution, however, the Manager or its affiliate, as the manager 
of the Springing LLC, would be granted expanded powers and the right to receive additional compensation. 
Accordingly, no Purchaser should purchase Interests unless such Purchaser recognizes that the Trust is limited in its 
ability to manage the Property and such Purchaser is willing to entrust such limited management of the Property and 
the power to sell the Property to the Delaware Trustee and the Manager, and after a Transfer Distribution the Purchaser 
is willing to entrust all aspects of the management of the Springing LLC to the Manager as its manager. See “The 
Manager” and “Summary of the Trust Agreement – Termination of the Trust to Protect the Property; Transfer 
Distribution.” Furthermore, under the Trust Agreement, the Delaware Trustee has the power and authority to remove 
the Manager for cause (fraud or gross negligence causing material damage to, or diminution in value of, the Property), 
but only if the Lender consents (to the extent there is an outstanding Loan).  

Conflicts. The Manager and its affiliates are subject to conflicts of interest between their activities, roles and 
duties for other entities and the activities, roles and duties they have assumed on behalf of the Trust. Conflicts exist in 
allocating management time, services and functions between their current and future activities and the Trust. None of 
the arrangements or agreements described, including those relating to the purchase price of the Property or 
compensation, is the result of arm’s-length negotiations. See “Conflicts of Interest.”  

No Substantial Assets of the Manager or Master Tenant. The Manager and Master Tenant are newly-
formed entities and do not have any substantial assets. Thus, there is no assurance that the Manager or the Master 
Tenant will have the financial resources to satisfy their obligations under the Trust, the Master Lease or the Property 
Management Agreement. Neither the Sponsor, the Manager nor the Master Tenant is obligated to invest or provide 
additional capital on behalf of the Trust, the Beneficial Owners or the Property. The Sponsor has agreed to initially 
capitalize the Master Tenant with a Demand Note in the amount of $1,526,000. This Memorandum does not contain 
financial statements for the Sponsor, the Manager or the Master Tenant.  

Compensation and Fees. The Sponsor and certain of its affiliates will receive certain compensation from 
the Trust for services rendered regardless of whether any sums are distributed to the Beneficial Owners. See 
“Compensation and Fees.” 

Offering Risks 

No Market for Interests. The transfer of Interests will be subject to certain limitations. See “Summary of 
the Trust Agreement – Transfer Rights; Rights of First Refusal.” Moreover, it is not anticipated that any public market 
for Interests will develop, and the transfer of Interests may result in adverse tax consequences for the transferor. See 
“Federal Income Tax Consequences.” Consequently, Purchasers of Interests may not be able to liquidate their 
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investments in the event of an emergency or for any other reason. Moreover, Purchasers are specifically notified that 
Interests are not likely to be readily accepted as collateral for outside financing. Any purchase of Interests, therefore, 
should be considered only as a long-term investment.  

Purchase Price of Interests. The purchase price of the Interests is based on the purchase price of the 
Property, and includes Organization and Offering Expenses, Sales Commissions, Marketing/Due Diligence Expense 
Allowances, the Managing Broker-Dealer Fee, Financing Closing Costs, Other Closing Costs, the Acquisition Fee, 
the Lender Reserves, the Supplemental Trust Reserve and the Syndication Transfer Tax Reserve. If the Trust is unable 
to sell the Property at a price which would net (after repayment of the Loan and other applicable expenses) at least the 
aggregate of the purchase price paid for the Interests, the Purchasers would suffer a loss on their investment. 

Risk that Purchaser Will Not Acquire Interest. After identifying the Property, a prospective Purchaser 
may not be accepted, or may be rejected as an investor for any reason or for no reason at all and such Purchaser may 
therefore lose the benefit of a Section 1031 Exchange. It is suggested and anticipated that Purchasers will attempt to 
mitigate these risks by identifying multiple properties in connection with their Section 1031 Exchange.  

Impact of Leverage on Section 1031 Exchange. The Property is subject to financing in the form of the 
Loan. Code Section 1031 generally requires taxpayers to offset debt on their relinquished property with equal or 
greater debt on their replacement property (or additional cash from another source). Purchasers who are exchanging 
relinquished property with a larger amount of debt than the proportionate amount of the Loan they are deemed to have 
assumed for tax purposes in connection with the acquisition of an Interest may recognize taxable gain (although 
additional cash from another source may offset the reduction in debt). Each Purchaser will have its own unique debt 
and other Section 1031 Exchange issues. Therefore, each Purchaser must seek the advice of its own independent tax 
advisor as to qualification for tax deferral under Code Section 1031 and the Treasury Regulations promulgated 
thereunder, including the debt replacement rules. 

Timing of Sale of the Property. Beneficial Owners should not expect a sale within any specified period of 
time. Although the Trust Agreement allows the Manager to sell the Property at any time that, in the Manager’s 
discretion, a sale is appropriate, it is currently anticipated that the Trust will hold the Property for at least two years. 
The decision to sell the Property will be made at the sole discretion of the Manager, and the Beneficial Owners will 
not have any right to participate in the decision to sell the Property.  

Operation as a Limited Liability Company After a Transfer Distribution. If a Transfer Distribution 
occurs and the Property is transferred to the Springing LLC, the manager of the Springing LLC will have exclusive 
discretion in the management and control of the business and affairs of the Springing LLC. A copy of the limited 
liability agreement of the Springing LLC is attached to the Trust Agreement as an exhibit. The members of the 
Springing LLC will not have the right to take part in the management or control of the business or affairs of the 
Springing LLC. The members are permitted to vote only in a limited number of circumstances and can remove the 
manager of the Springing LLC only for cause. The Manager has the right to sell the Property at any time that, in the 
Manager’s discretion, a sale is appropriate. Such sale could occur at a time that would be adverse to the interests of 
any given member either from a financial or tax standpoint. The manager of the Springing LLC, as a holder of 
membership interests in the Springing LLC, if any, may have conflicts of interest with respect to the Springing LLC 
and the members. The manager of the Springing LLC is entitled to certain limitations of liability and to indemnity by 
the Springing LLC against liabilities not attributable to its fraud or gross negligence. Such indemnity and limitation 
of liability may limit rights that members would otherwise have to seek redress against the manager of the Springing 
LLC. See “Summary of Certain Provisions of “Springing LLC” Limited Liability Company Agreement.”  

An affiliate of the Manager is expected to serve as the manager of the Springing LLC and will be a newly-
formed entity with limited financial resources. It will have no obligation to invest in or otherwise provide capital to 
the Springing LLC. Thus, the Springing LLC may not be able to satisfy its financial obligations, which could 
negatively impact the Beneficial Owners who, upon the occurrence of a Transfer Distribution, would become members 
of the Springing LLC. A member may become liable to the Springing LLC and to its creditors for and to the extent of 
any distribution made to such member if, after giving effect to such distribution, the remaining assets of the Springing 
LLC are not sufficient to pay its outstanding liabilities (other than liabilities to the members on account of their 
membership interests in the Springing LLC). It is not expected that there will be any market for membership interests 
in the Springing LLC. Thus, members may not be able to liquidate their investments in the event of an emergency or 
for any other reason. 
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Depositor Offering. In addition to this Offering of Class 1 Beneficial Interests, the Depositor previously 
issued its own private offering (the “Depositor Offering”) and closed on sales of preferred units to one or more 
subscribers. The Depositor Offering is subject to similar business and operational risks (and related regulatory 
requirements) as this Offering of Class 1 Beneficial Interests. Owners of preferred units issued by the Depositor 
pursuant to the Depositor Offering include, directly or indirectly, one or more officers of the Manager and/or 
employees of the Sponsor and its affiliates. These circumstances inherently give rise to concerns related to conflicts 
of interest with respect to both the Depositor Offering and this Offering. The Depositor could become subject to 
regulatory inquiries or proceedings that could call into question the Depositor Offering’s exemptions from registration 
under the U.S. federal and state securities laws. Prospective Purchasers of Class 1 Beneficial Interests should be 
advised that the foregoing circumstances could give rise to adverse economic and/or non-economic experiences as a 
Beneficial Owner of the Interests.  

No Minimum Offering Contingency. There is no minimum amount of Offering proceeds that must be raised 
or minimum number of Purchasers required in connection with this Offering. Accordingly, if the Sponsor is unable to 
sell all of the Interests, the Depositor will retain Class 2 Beneficial Interests. The ownership of beneficial interests in 
the Trust by the Depositor, an affiliate of the Sponsor, involves certain risks that potential Purchasers should consider, 
including, but not limited to, the fact that there may be conflicts of interest between the objectives of the Purchasers 
and that of the Sponsor, or, if the Offering is not fully subscribed, that a significant amount of the Trust’s beneficial 
interests will not have been acquired by disinterested Purchasers after an assessment of the merits of the Offering.  

Exchange Right. The Manager may require that the Purchasers exchange their Interests for the Units in one 
or more Exchange Entities. A Purchaser may, however, elect to have any such Exchange Entity purchase its Interests 
for cash in an amount equal to the then fair market value of the Purchaser’s Interests. If a Purchaser does not so elect, 
it will receive Units in an amount equal to the then fair market value of the Purchaser’s Interests in the Trust. The fair 
market value of a Purchaser’s interests will be determined by multiplying: (i) the Purchaser’s percentage of Interests 
in the Trust by (ii) the greater of the two fair market values of the Property, each determined by a separate independent 
appraisal firm selected by the Manager in its sole discretion. However, if the quotient equal to (A) the difference 
between the fair market values determined by the two independent appraisal firms, divided by (B) the greater of the 
two fair market values determined by the independent appraisal firms, is greater than 20%, then the Manager will 
select a third independent appraisal firm in its sole discretion to determine the fair market value of the Property. Under 
such circumstances, the Manager will average the two highest of the three appraisal values determined by the three 
independent appraisal firms and use such averaged amount for purposes of determining the fair market value of a 
Beneficial Owner’s Interests in the Trust to be acquired by the Exchange Entity. 

Should the Manager exercise the Exchange Right, any Purchaser who accepts Units will no longer have a 
direct interest in the Trust. Once a Purchaser becomes a holder of Units, such Units will be subject to the terms of the 
applicable Exchange Entity’s operating agreement (each, an “Operating Agreement”). It is anticipated that, pursuant 
to the operating agreement of the applicable Exchange Entity, a holder of Units may have the right to exchange its 
Units for shares in a publicly traded REIT, provided however, that such exchange will be governed by the terms of 
any applicable offering materials for such entity at the time of such exchange. In addition, if and after the Exchange 
Right is exercised, a Purchaser will not be able to engage in a subsequent, individual Section 1031 Exchange. 
Furthermore, a Purchaser’s ability to sell its Units or shares in a REIT may be impacted due to the general volatility 
of the capital markets, the risks associated with the market, and the limited market for Units. See “Summary of Trust 
Agreement.”  

Purchasers May Have to File State Income Tax Returns in Multiple States. If the Exchange Right is 
exercised and the Beneficial Owners own Units, unless the applicable Exchange Entity or Exchange Entities file 
returns on a consolidated basis, the Beneficial Owners will be required to file state tax returns in each of the states in 
which the applicable Exchange Entity or Exchange Entities own properties. In such case, there may be significant 
costs to the Beneficial Owners.  

Tax Risks 

General. There are substantial risks associated with the federal income tax aspects of a purchase of an 
Interest, especially if the purchase is part of an exchange designed to qualify as a Section 1031 Exchange. The 
following paragraphs summarize some of these tax risks to a Purchaser with respect to the purchase of an Interest. A 
further discussion of the tax aspects (including other tax risks) of a purchase of an Interest is set forth under “Federal 
Income Tax Consequences.” Because the tax aspects of this Offering are complex and certain of the tax consequences 
may differ depending on individual tax circumstances, each prospective Purchaser is strongly encouraged to and 
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should consult with and rely on its own tax advisor about this Offering’s tax aspects in light of such Purchaser’s 
individual situation. No representation or warranty of any kind is made with respect to the IRS’ acceptance of the 
treatment of any item of income, deduction, gain, loss, credit or any other item by a Purchaser and there can be no 
assurance that the IRS will not challenge any such treatment. 

THIS SECTION WAS WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF THE 
TRANSACTIONS CONTEMPLATED BY AND DESCRIBED IN THIS MEMORANDUM. EACH 
PROSPECTIVE PURCHASER SHOULD SEEK ADVICE BASED ON HIS, HER OR ITS PARTICULAR 
CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR CONCERNING THE INCOME AND OTHER 
TAX CONSEQUENCES OF PARTICIPATION IN THIS INVESTMENT. 

Acquisition of the Interests May Not Qualify as a Section 1031 Exchange. An Interest may not qualify 
under Code Section 1031 for tax-deferred exchange treatment, and even if it does a portion of the proceeds from a 
Purchaser’s sale of his or her real property to be relinquished (the “Relinquished Property”) could constitute taxable 
“boot” (as defined herein). Whether any particular acquisition of an Interest will qualify as a tax-deferred exchange 
under Code Section 1031 depends on the specific facts involved, including, without limitation, the nature and use of 
the Relinquished Property and the method of its disposition, the use of a qualified intermediary and a qualified 
exchange escrow and the lapse of time between the sale of the Relinquished Property and the identification and 
acquisition of the replacement property (the “Replacement Property” or “Replacement Properties”). Neither the 
Sponsor nor its affiliates, counsel or agents are examining or analyzing any prospective Purchaser’s circumstances to 
determine whether such Purchaser’s acquisition of Replacement Property qualifies as a Section 1031 Exchange. 
Moreover, no opinion or assurance is being provided to the effect that any individual prospective Purchaser’s 
transaction will qualify under Code Section 1031. Such examinations or analyses are the sole responsibility of 
each prospective Purchaser, who must consult with his or her own legal, tax, accounting and financial advisors 
before purchasing an Interest. If the factors surrounding a prospective Purchaser’s disposition of the Relinquished 
Property and his or her acquisition of the Interests do not meet the requirements of Code Section 1031, the disposition 
of the Relinquished Property will be taxed as a sale and the IRS will assess interest and possibly penalties for failure 
to timely pay such taxes. Also, merely designating an Interest in connection with a Purchaser’s Section 1031 Exchange 
does not assure the Purchaser that there will be Interests available to purchase when the Purchaser executes the 
Purchase Agreement and actually causes his, her, or its qualified intermediary to transfer funds to complete the 
purchase of the Interests. 

Form of Ownership. On July 20, 2004, the IRS issued Revenue Ruling 2004-86, 2004-2 C.B. 191, which 
held that, assuming the other requirements of Code Section 1031 are satisfied, a taxpayer’s exchange of real property 
for an Interest in the DST described in the ruling satisfies the requirements of Code Section 1031. The IRS based its 
holding on the following conclusions: (1) the DST is treated as an entity separate from its owners (and not as a co-
ownership or agency arrangement); (2) the DST is an “investment” trust and not a “business entity” for federal income 
tax purposes; (3) the DST is a “grantor trust” for federal income tax purposes, with the holders of Interests in the DST 
treated as the grantors of the DST; and (4) the holders of Interests in the DST are treated as directly owning Interests 
in real property held by the DST. There are no authorities that directly address the tax treatment of the Trust other 
than Revenue Ruling 2004-86. It is possible that the IRS could revoke Revenue Ruling 2004-86 or, in the alternative, 
determine that the Trust does not comply with the requirements of that ruling or the underlying authorities. A 
determination that the Trust is not taxable as a trust (within the meaning of Treasury Regulations Section 301.7701-
4) likely would have a significant adverse impact on the Beneficial Owners. Because the holding of Revenue Ruling 
2004-86 is based on certain factual assumptions regarding the DST, not all of which apply to the Trust, and because 
there are provisions in the Trust Agreement which are not mentioned in the limited facts laid out in the ruling, there 
can be no guarantee that the Interests will satisfy the requirements of Code Section 1031. For example, the facts in the 
ruling neither expressly permit nor prohibit: (i) conversion of the DST to a limited liability company; or (ii) the fact 
that the Signatory Trustee is related to the Depositor. 

Classification for Purposes of Code Section 1031; No Ruling. We believe the Offering described in this 
Memorandum is structured in a manner that the Interests should be treated for federal income tax purposes as direct 
ownership interests in real estate and not as interests in a partnership. If the Interests were to be treated by the IRS or 
a court as interests in a partnership, then no Purchaser would be able to use its acquisition of Interests as part of a 
Section 1031 Exchange to defer gain under Code Section 1031. The IRS may challenge the tax treatment related to 
the Interests as described in this Memorandum. 
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We have obtained an opinion from Tax Counsel in connection with the Offering that: (i) the Trust should be 
treated as an investment trust described in Treasury Regulations Section 301.7701-4(c) that is classified as a “trust” 
under Treasury Regulations Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” of the 
Trust; (iii) as “grantors,” the Beneficial Owners should be treated as owning an undivided fractional interest in the 
Property for federal income tax purposes; (iv) the Interests should not be treated as securities for purposes of Code 
Section 1031; (v) the Interests should not be treated as certificates of trust or beneficial interests for purposes of Code 
Section 1031; (vi) the Master Lease should be treated as a true lease and not a financing for federal income tax 
purposes; (vii) the Master Lease should be treated as a true lease and not a deemed partnership for federal income tax 
purposes; (viii) the discussions of the federal income tax consequences contained in this Memorandum are correct in 
all material respects; and (ix) certain judicially created doctrines should not apply to change the foregoing conclusions. 
The issues which are the subject of such opinion have not been definitely resolved by statutory, administrative or case 
law. This opinion is based on the facts and circumstances set forth in the opinion and is not a guarantee of the current 
status of the law, and, as such, it should not be treated as a guarantee that the IRS or a court would concur with the 
conclusion in the opinion. If any of such facts or circumstances were to change, the tax consequences to Purchasers 
described in the opinion and in this Memorandum could change. See “Federal Income Tax Consequences.”  

Identification. Treasury Regulations Section 1.1031(k)-1(c)(4) permits taxpayers to identify alternative and 
multiple replacement properties under Code Section 1031. All properties acquired within 45 days of the sale of the 
relinquished property are deemed to have been properly identified. In addition, taxpayers are permitted to identify 
three properties without regard to the fair market value of the properties (the so-called “three property rule”) or 
multiple properties with a total fair market value not in excess of 200% of the value of the relinquished property (the 
“200% rule”). In the event that the IRS successfully challenges the valuation of a replacement property under the 
200% rule, and as a result the replacement properties identified by the taxpayer exceed 200% of the value of the 
taxpayer’s relinquished property, the taxpayer’s identification may be treated as invalid, which may invalidate the 
taxpayer’s like-kind exchange under Code Section 1031. A taxpayer also may identify any number of properties if it 
acquires at least 95% of the aggregate fair market value of all identified properties (the “95% rule”). The identification 
rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not qualify for deferral of gain 
under Code Section 1031 if too many properties are identified or if the deadlines for identification are not met. 
Prospective Purchasers will have to rely on the 200% rule or 95% rule with respect to the Offering and should seek 
the advice of their tax advisors prior to subscribing for the Interests or making an identification. 

For purposes of both the 200% rule and the 95% rule, “fair market value” means the fair market value of 
the property without regard to any liabilities secured by the property. Thus, a taxpayer identifying under the 200% 
rule for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber the 
Replacement Property(ies)) of $40 million, in which case the identification of a single Replacement Property having 
a $30 million equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) 
would violate the 200% rule.  

The identification rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not 
qualify for deferral of gain under Code Section 1031 if too many properties or properties having too much value 
(including by reason of not excluding the effect of the Loan for “fair market value” purposes) are identified, if the 
properties are not correctly identified, or if the deadlines for identification are not met. Prospective Purchasers will 
have to rely on the 200% rule or 95% rule with respect to the Offering and should seek the advice of their tax advisors 
prior to subscribing for the Interests or making an identification. 

Funds From a Section 1031 Exchange May Not Be Used for Certain Costs Associated with the 
Property; Possible Adverse Tax Treatment for Closing Costs and Reserves. Each Purchaser of an Interest will be 
obligated to pay its pro rata share of closing costs, financing expenses, reserves and other costs of the Offering. A 
portion of the proceeds of the Offering will be used to pay each Purchaser’s pro rata share of such costs. In addition, 
a portion of the proceeds of the Offering may be treated as having been used to purchase an interest in reserves 
established by the Sponsor rather than for real estate. Under certain conditions, these costs, as well as reserves relating 
to the Property, may not constitute property that is like-kind to real estate for purposes of Code Section 1031. You 
may elect to pay these costs with personal funds separate from your Section 1031 Exchange funds. Because the tax 
treatment of certain expenses of the Offering, closing costs, financing costs or reserves is unclear and may vary 
depending upon the circumstances, no advice or opinion of Tax Counsel will be given regarding the tax treatment of 
such costs and the treatment of proceeds attributable to the reserves, which may be taxable to those Purchasers who 
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purchase their Interests as part of a Section 1031 Exchange. Therefore, each prospective Purchaser should seek the 
advice of a qualified tax advisor as to the proper treatment of such items. 

The Use of Certain Exchange Proceeds May Result in Taxable “Boot.” Any personal property that may 
be part of the Property, amounts used to establish reserves and impositions or other items that are not attributable to 
the purchase of real estate will not be treated as an interest in real estate and may be treated as “boot.” It is possible 
that such amounts, if sufficient additional funds are borrowed by the Purchasers in excess of the indebtedness of a 
Purchaser’s prior investment, will not be treated as boot. It is also possible that the Supplemental Trust Reserve, which 
is funded from a combination of Offering proceeds and Loan proceeds, and other reserves will be treated as cash boot. 
In addition, the IRS could take the position that the increase in the purchase price of the Property paid by the Purchasers 
would not be considered as an interest in real estate and may be treated as “boot.” In addition, to the extent that the 
portion of the debt acquired with the purchase of an Interest in the Property is less than the Purchaser’s debt on the 
Relinquished Property, such difference will constitute “boot” and may be taxable depending on the Purchaser’s basis 
in the Relinquished Property. In the event any item is determined to be “boot,” the taxpayer will have current income 
for any such “boot” up to the amount of gain on the exchange of the real property. No opinion is being provided by 
the Trust, the Manager, the Sponsor or their affiliates or counsel with respect to the amount of “boot” in the transaction. 
Prospective Purchasers must consult their own independent tax advisor regarding these items. 

Potential Significant Tax Costs if Interests Were Deemed to be Interests in a Partnership. If Purchasers 
are treated for federal income tax purposes as having purchased interests in a partnership, the Purchasers who 
purchased their Interests as part of a Section 1031 Exchange would not qualify for deferral of gain under Code Section 
1031, and each Purchaser who had relied on deferral of such Purchaser’s gain from a disposition of other interests in 
real property would immediately recognize such gain and be subject to federal income tax thereon. Additionally, since 
such determination would of necessity come after such Purchaser had purchased his Interest, such Purchaser may have 
no cash from the disposition of its original interest in real property with which to pay the tax. Given the illiquid and 
long-term nature of an investment in the Interests, there would be no practical means of generating cash from an 
investment in the Interests to pay the tax. In such circumstances, a Purchaser will have to use funds from other sources 
to satisfy this tax liability. 

Deferral of Tax Under State Law. Some states adopt Code Section 1031 in whole, other states adopt it in 
part and still other states impose their own requirements to qualify for deferral of gain under state law. In addition, 
while many states follow federal tax law by treating the owner of an interest in a fixed investment trust as owning an 
interest in the assets held by the Trust, other state laws may differ and could result in the imposition of income or other 
taxes on such entities. Therefore, each Purchaser must consult his own tax advisor as to the qualification of a 
transaction for deferral of gain under state law. See “Federal Income Tax Consequences.”  

Transfer Distribution to the Springing LLC. If a Transfer Distribution occurs, the Property will be 
transferred from the Trust to the Springing LLC and the membership interests in the Springing LLC will be 
proportionally distributed to the Beneficial Owners. It is anticipated that the Manager or its affiliate will serve as the 
manager of the Springing LLC. The Springing LLC will be treated as a partnership for federal income tax purposes. 
A Transfer Distribution may occur under the circumstances set forth in the Trust Agreement without regard to the tax 
consequences that arise as a result of the transaction. Under current law, such a transfer should not be subject to federal 
income tax pursuant to Code Section 721. The transfer could be subject, however, to state or local income, transfer or 
other taxes. In addition, there can be no assurances that such transfer will not be taxable under the federal income or 
other tax laws in effect at the time the transfer occurs. Because a Transfer Distribution could occur in several situations, 
it is not possible to determine all of the tax consequences to the Beneficial Owners in the event of a Transfer 
Distribution. Prospective Purchasers should consult their own tax advisors regarding the tax consequences of a 
Transfer Distribution and the effect of the Property being held by the Springing LLC rather than the Trust.  

Likely Lack of Deferral of Tax Upon Sale of Springing LLC Membership Interests. Unlike Interests in 
the Trust, membership interests in the Springing LLC will not be treated as direct ownership interests in real property 
for federal income tax purposes (including for purposes of a Section 1031 Exchange). Thus, if the Trust transfers the 
Property to the Springing LLC in a Transfer Distribution, it is unlikely that any of the Beneficial Owners who receive 
membership interests in the Springing LLC will thereafter be able to defer the recognition of gain under Code Section 
1031 upon a subsequent disposition of the Property or their membership interests in the Springing LLC. 

Delayed Closing; Inability to Close. Prospective Purchasers who are completing a Section 1031 Exchange 
should be aware that closing on their Replacement Property must occur before “the earlier of (i) the day which is 180 
days after the date on which the taxpayer transferred the property relinquished in the exchange, or (ii) the due date 
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(determined with regard to extension) for the transferor’s return for the taxable year in which the transfer of the 
Relinquished Property occurs.” See Code Section 1031(a)(3)(B). No extensions will be granted or other relief afforded 
by the IRS to taxpayers who do not satisfy this requirement. Therefore, a delayed closing on the acquisition of an 
Interest could adversely affect the qualification of an exchange under Code Section 1031. Prospective Purchasers are 
strongly encouraged to “identify” the maximum number of alternative Replacement Properties and not to identify only 
the Property in this Offering.  

Compliance with Revenue Ruling 2004-86. Tax Counsel believes that the powers and authority granted to 
the Trustees, Manager, Beneficial Owners, and the Trust in the Trust Agreement fall within the limited scope of the 
powers and authority that may be exercised by a trustee of an “investment trust.” The Trust Agreement authorizes the 
Trust to own the Property, receive distributions from the Property, and make distributions thereof, enter into any 
agreements with qualified intermediaries for purposes of a Beneficial Owner’s acquisition of an Interest pursuant to 
Code Section 1031, and notify the relevant parties of any defaults under the transaction documents. Additionally, the 
Trust Agreement expressly denies the Manager any power or authority to take actions that would cause the Trust to 
cease to constitute an investment trust within the meaning of Treasury Regulations Section 301.7701-4(c). 
Furthermore, the Trust Agreement expressly prohibits the Trustees, Manager, Beneficial Owners and the Trust from 
exercising any of the enumerated powers that are prohibited under Revenue Ruling 2004-86.  

The Trust has been structured with a view to the trust addressed in Revenue Ruling 2004-86. However, 
distinctions exist between the Trust Agreement and other related arrangements and the trust and other related 
arrangements described in Revenue Ruling 2004-86. Tax Counsel believes these distinctions are not material. If, 
however, the IRS or a court were to disagree with the opinion of Tax Counsel, the Interests may be treated for federal 
income tax purposes as interests in a partnership and not as interests in real estate, and Purchasers would not be able 
to use their acquisition of Interests as part of a Section 1031 Exchange to defer gain under Code Section 1031. For a 
complete discussion of the Trust in comparison to the arrangement described in Revenue Ruling 2004-86, please see 
the attached opinion of Tax Counsel. 

Status as a True Lease for Federal Income Tax Purposes. Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance. For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments. Such a recharacterization in this context would have significant (and adverse) tax consequences. For 
example, if the Master Lease were to be recharacterized as a sale of the Property, then a Purchaser would be unable 
to treat the acquired Interest as qualified “replacement property” in a Section 1031 Exchange in that the Interest would 
constitute an interest in real property that the Purchaser would not hold for investment. That is, the Purchaser would 
be treated as having immediately sold the acquired interest in the Property to the Master Tenant with the Master Tenant 
being treated as purchasing the Property (and all of the interests therein) from the Purchasers in exchange for an 
installment note for federal income tax purposes. As a result, Purchasers attempting to participate in Section 1031 
Exchanges would not be treated as having received qualified replacement property when they acquired their Interest 
because the Purchaser would be treated as having made a loan to the Master Tenant. As the owner of the Property for 
federal income tax purposes, the Master Tenant would be entitled to claim any depreciation deductions. To the extent 
that payments of “rent” were recharacterized as payments of interest and principal, the payment of principal would 
not be treated as the receipt of taxable income by the Purchasers and would not be deductible by the Master Tenant, 
as applicable. All of these consequences could have a significant impact on the tax consequences of an investment in 
an Interest. 

Rev. Proc. 2001-28 sets forth advance ruling guidelines for “true lease” status. We have not sought, and do 
not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide certain 
criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true lease” for 
federal income tax purposes. In the event of an examination by the IRS, the IRS and, ultimately, the courts of 
applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for purposes 
of determining whether a lease qualifies as a true lease for federal income tax purposes. However, Tax Counsel does 
not believe that strict compliance with Rev. Proc. 2001-28 is required to conclude that the Master Lease should be 
characterized as a true lease for federal income tax purposes. Rather, Tax Counsel believes that satisfying most of the 
material ruling guidelines should be sufficient for purposes of determining the characterization of the Master Lease 
for federal income tax purposes. We will receive an opinion of Tax Counsel that Tax Counsel believes the Master 
Lease satisfies most of the pertinent material conditions set forth in Rev. Proc. 2001-28 and that the Master Lease 
should be treated as a true lease rather than as a financing for federal income tax purposes and, therefore, the Purchasers 
(via their Interests in the Trust) should be treated as the true owners of the Property for federal income tax purposes. 



 

29 

Similarly, if the Master Tenant were treated as a mere agent of the Trust rather than as a lessee, the power of the 
Master Tenant to make improvements to the Property and to re-lease the Property could be attributed to the Trust, and 
the Trust could be deemed to have powers prohibited under Revenue Ruling 2004-86. We have considered the issue 
and, after having consulted with Tax Counsel, have concluded that the Master Tenant should not be treated as an agent 
of the Trust. However, there is no assurance that the IRS would agree with these positions.  

Tax Penalties. The Tax Opinion was written to support the promotion or marketing of this transaction, and 
each Purchaser should seek advice based on the Purchaser’s particular circumstances from an independent tax advisor. 
Any discussion of the tax consequences of an investment in the Trust is not intended or written by the Sponsor or its 
counsel to be used, and cannot be used, by any person for the purpose of avoiding tax penalties that may be imposed 
under the Code.  

Limitations on Losses and Credits From Passive Activities. Losses from passive trade or business 
activities generally may not be used to offset “portfolio income,” such as interest, dividends and royalties, or salary 
or other active business income. Deductions from such passive activities generally may only be used to offset passive 
income. Interest deductions attributable to passive activities are treated as passive activity losses, and not as investment 
interest. Thus, such interest deductions are subject to limitation under the passive activity loss rule and not under the 
investment interest limitation rule. Credits from passive activities generally are limited to the tax attributable to the 
income from passive activities. Passive activities include trade or business activities in which the taxpayer does not 
materially participate in any rental activity. The Purchaser’s income and loss from the Trust will constitute income 
and loss from passive activities. A taxpayer may deduct passive losses from rental real estate activities against other 
income if: (i) more than half of the personal services performed by the taxpayer in trades or businesses are performed 
in a real estate trade or business in which the taxpayer materially participates, and (ii) the taxpayer performs more than 
750 hours of service during the tax year in real property trades or businesses in which the taxpayer materially 
participates. See “Federal Income Tax Consequences - Other Tax Consequences - Limitations on Losses and Credits 
from Passive Activities.”  

Limitation on Excess Business Losses. Under the recent Tax Cuts and Jobs Act of 2017 (the “TCJA”), 
excess business losses of a taxpayer other than a corporation are not allowed for the taxable year. This limitation 
currently applies for taxable years beginning after December 31, 2020, and before January 1, 2029. Such losses are 
carried forward and treated as part of the taxpayer’s net operating loss carryforward in subsequent taxable years. An 
excess business loss for the taxable year is the excess of aggregate deductions of the taxpayer attributable to trades or 
businesses of the taxpayer over the sum of aggregate gross income or gain of the taxpayer plus a threshold amount. 
The threshold amount, which is indexed for inflation, was $250,000 (or twice the applicable threshold amount in the 
case of a joint return) for 2018. The provision applies after the application of the passive loss rules, and applies at the 
partner or shareholder level in the case of a partnership or S corporation. 

A Purchaser may be required to make an election if the Purchaser wishes to avoid the limit on business 
interest deductions. Under the TCJA, Code Section 163(j) provides interest deductions for taxpayers with average 
annual gross receipts in excess of $25 million. Such deductions are generally deferred to the extent that annual business 
interest expense exceeds business interest income plus 30% of taxable income, subject to certain adjustments (“ATI”). 
On January 5, 2021, the Treasury (as defined herein) and the IRS issued new final regulations under Code Section 
163(j) (the “2021 Final 163(j) Regulations”) and, in relevant part, clarified how taxpayers determine their ATI. 
Taxpayers generally determine their ATI by starting with “tentative taxable income” and applying additions and 
subtractions as specified in the existing Treasury Regulations consistent with the statute. For taxable years beginning 
after December 31, 2017, but before January 1, 2022, one of the adjustments was the addition for depreciation, 
depletion and amortization (“DD&A”). However, for taxable years beginning after January 1, 2022, there is no longer 
any DD&A adjustment, and thus the amount of allowable deductions is lower absent such adjustment. The 2021 Final 
163(j) Regulations are complex and their application varies with the facts and circumstances particular to each 
Purchaser. Thus, each prospective Purchaser should consult with his, her, or its tax advisor concerning as to the 
application of the 2021 Final 163(j) Regulations to an investment in an Interest. 

A real estate trade or business, however, may elect out of the deferral regime, in which case the business 
must depreciate certain types of real property by the straight-line method over slightly longer recovery periods under 
the alternative depreciation system (the “ADS”) (i.e., 40 years for nonresidential property, 30 years for residential 
rental property, and 20 years for qualified interior improvements). While Purchasers may be eligible to make this 
election, there is considerable uncertainty as to the application of the new rules, which may depend in part upon a 
Purchaser’s specific circumstances.  
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Prospective Purchasers should consult their own tax advisors as to the applicability of the new rules to them 
with respect to their particular circumstances and as to their ability to make such election. See “Federal Income Tax 
Consequences - Limit on Business Interest Deductions.”  

Foreclosure/Cancellation of Debt Income. In the event of a foreclosure of a mortgage or deed of trust on 
the Property, a Purchaser would realize gain, if any, in an amount equal to the excess of the Purchaser’s share of the 
outstanding mortgage over its adjusted tax basis in the Property, even though the Purchaser might realize an economic 
loss upon such a foreclosure. In addition, the Purchaser could be required to pay income taxes with respect to such 
gain even though the Purchaser may receive no cash distributions as a result of such foreclosure. 

If Property debt were to be cancelled without an accompanying foreclosure of the Property, then a Purchaser 
could have to recognize cancellation of debt income (subject to the applicability of one or more of the cancellation of 
debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such income effectuated by the 
Purchaser’s reduction of tax attributes – including tax basis), which would be taxed as ordinary income, for federal 
income tax purposes. Also, the Purchaser would not be able to offset any such cancellation of debt income with any 
loss recognized by a Purchaser that would constitute a capital loss for federal income tax purposes (including any loss 
recognized by a Purchaser from the sale of his Interest in the likely event that the Interest could not be considered 
Section 1231 Real Property (as defined herein)). 

Limitation on Losses Under the At-Risk Rules. A Purchaser that is an individual or closely held 
corporation will be unable to deduct losses from the Trust, if any, to the extent such losses exceed the amount such 
Purchaser is “at risk.” Losses not allowed under the at-risk provisions may be carried forward to subsequent taxable 
years and used when the amount at risk increases. The rules regarding the applicability of the at risk rules to a particular 
Purchaser are complex and vary with the facts and circumstances particular to each Purchaser. Prospective Purchasers 
should consult their tax advisors with respect to the tax consequences to them of the rules described herein. See 
“Federal Income Tax Consequences.”  

No Decision Rights Regarding Sale Requirements for the Property. The Purchasers will not have any 
vote or decision-making authority with respect to the sale of the Property. If the Manager determines, in its sole 
discretion, that the sale of the Property is reasonable, then the Trust may sell the Property. This sale will occur without 
regard to the tax position, preferences or desires of any of the Purchasers, and the Purchasers will have no right to 
approve (or disapprove) of the sale of the Property. A Purchaser may or may not be able to defer the recognition of 
gain for federal, state or local income tax purposes when this sale occurs.  

Tax Liability in Excess of Cash Distributions; Purchasers Tax Liquidity. It is possible that a Purchaser’s 
tax liability resulting from its Interest will exceed its share of cash distributions from the Trust. This may occur because 
cash flow from the Property may be used to fund nondeductible operating or capital expenses of the Property. Thus, 
there may be years in which a Purchaser’s tax liability exceeds its share of cash distributions from the Trust. The same 
tax consequences may result from a sale or transfer of an Interest, whether voluntary or involuntary, that gives rise to 
ordinary income or capital gain. If any of these circumstances occur, a Purchaser would have to use funds from other 
sources to satisfy its tax liability. See “Federal Income Tax Consequences – Other Tax Consequences.”  

Risk of Audit. An audit of the tax returns of a Beneficial Owner by the IRS or any other taxing authority 
could result in a challenge to, and disallowance of, some of the deductions claimed on such returns. An audit also 
could challenge the qualification of a Section 1031 Exchange. No assurance or warranty of any kind can be made with 
respect to the deductibility of any items, or of the qualification of a Section 1031 Exchange, in the event of either an 
audit or any litigation resulting from an audit. An audit of a Purchaser’s tax returns could arise as a result of an 
examination by the IRS or any state or local taxing authority or any other taxing authority of tax returns filed by the 
Sponsor or its affiliates, or a Beneficial Owner or any information returns filed by the Trust. 

Purchasers’ Tax Liquidity. It is possible that a Purchaser’s taxable income resulting from his, her or its 
Interest will exceed any distribution of cash attributable thereto. This may occur because cash flow from the Property 
may be used to fund nondeductible operating or capital expenses of the Property, including reserves and payments of 
principal on the Loan. Thus, there may be years in which a Purchaser’s tax liability exceeds his, her or its share of 
cash from the Property. In addition, a sale or exchange of the Property at an economic loss without a Section 1031 
Exchange could result in ordinary income, depreciation recapture or capital gain to a Purchaser without any 
accompanying net cash proceeds from the sale or disposition of the Property to pay income taxes on such items. This 
is a particular risk for certain Purchasers, such as persons acquiring an Interest in a Section 1031 Exchange, whose 
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income tax basis in an Interest may be substantially lower than his, her or its cash investment in the Property. If this 
were to occur, an Purchaser would have to use funds from other sources to satisfy his, her or its tax liability.  

Changes in Federal Income Tax Law. The discussion of tax aspects contained in this Memorandum is 
based on law presently in effect and certain proposed Treasury Regulations. Nonetheless, prospective Purchasers 
should be aware that new administrative, legislative or judicial action could significantly change the tax aspects of an 
investment in an Interest. Any such change may or may not be retroactive with respect to transactions entered into or 
contemplated before the effective date of such change and could have a material adverse effect on an investment in 
an Interest. Specifically, the Biden-Harris Administration has proposed certain limitations on the deferral of gain for 
Section 1031 Exchanges that could, if enacted, restrict the ability to utilize a Section 1031 Exchange to achieve tax 
deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment trust. 
Additionally, the U.S. Congress periodically evaluates various proposed modifications to the Section 1031 Exchange 
rules that could, if enacted, prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve 
tax deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment 
trust. 

The rules dealing with U.S. federal income taxation are constantly under review by persons involved in the 
legislative process and by the IRS and the U.S. Department of the Treasury (the “Treasury”), resulting in revisions 
of resolutions and revised interpretations of established concepts as well as statutory changes. In particular, the TCJA, 
which generally takes effect for taxable years beginning on or after January 1, 2018 (subject to certain exceptions), 
makes many significant changes to the U.S. federal income tax laws (including Code Section 1031). On March 27, 
2020, the Coronavirus Aid, Relief and Economic Security Act (the “CARES Act”) was enacted into law in response 
to the economic fallout of the COVID-19 pandemic and made various changes to the Code, many with retroactive 
effect. To date, the IRS has issued only limited guidance with respect to certain of the new provisions, and there are 
numerous interpretive issues that will require guidance. Technical corrections legislation may be needed to clarify 
certain aspects of the new law and give proper effect to Congressional intent. There can be no assurance, however, 
that technical clarifications or changes needed to prevent unintended or unforeseen tax consequences will be enacted 
by Congress in the near future.  

An investment in an Interest involving solely real property was not impacted by the TCJA or the CARES Act 
for purposes of a Section 1031 Exchange. Specifically, subject to certain transition rules, for transfers effective after 
December 31, 2017, Section 1031 Exchanges are only allowed with respect to real property that is not held primarily 
for sale. Generally, tangible personal property and intangible property are no longer eligible for Section 1031 
Exchanges. Thus, Purchasers will be able to utilize a Section 1031 Exchange to achieve tax deferral on gain in 
connection with the disposition of real property, but not with respect to tangible or intangible personal property. 
However, no assurance can be given that the currently anticipated U.S. federal income tax treatment of an Interest will 
not be modified by future legislative, judicial or administrative changes possibly with retroactive effect. For example, 
repeal or amendment of Code Section 1031 or the Treasury Regulations promulgated thereunder could negatively 
impact the use of a Section 1031 Exchange in connection with a Purchaser’s exit strategy. 

On November 23, 2020, the Treasury and the IRS released final regulations (the “Final 1031 Regulations”) 
defining “real property” for purposes of Code Section 1031. Under the Final 1031 Regulations, property is classified 
as real property for purposes of Code Section 1031 if the property is (i) classified as real property under the law of the 
state or local jurisdiction in which the property is located (subject to certain exceptions), (ii) specifically listed as real 
property in the Final 1031 Regulations, such as land, improvements to land, unsevered natural products of land, water 
and air space superjacent to land, and certain intangible interests in real property, or (iii) considered real property 
based on all the facts and circumstances under the various factors provided in the Final 1031 Regulations. The Final 
1031 Regulations have also provided guidance for taxpayers receiving incidental personal property or paying for 
incidental personal property with funds being held by a qualified intermediary during a Section 1031 Exchange. Paying 
for or receiving personal property during a Section 1031 Exchange will not disqualify the entire transaction as long as 
the personal property is considered “incidental.” Personal property will be considered “incidental” to real property 
acquired in a Section 1031 Exchange if, (i) in standard commercial transactions, the personal property is typically 
transferred together with the real property, and (ii) the aggregate fair market value of the incidental personal property 
transferred with the real property does not exceed 15% of the aggregate fair market value of the Replacement Property. 
Each prospective Purchaser will have to determine with his, her, or its own tax advisors whether an exchange engaged 
in by the prospective Purchaser satisfies the requirements of Code Section 1031. Prospective Purchasers should consult 
with their own tax advisors regarding the implications of the Final 1031 Regulations.  
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Reportable Transaction Disclosure and List Maintenance. A taxpayer’s ability to claim privilege on any 
communication with a federally authorized tax preparer involving a tax shelter is limited. In addition, taxpayers and 
material advisors must comply with disclosure and list maintenance requirements for reportable transactions. 
Reportable transactions include transactions that generate losses under Code Section 165 and may include certain 
large like-kind exchanges entered into by corporations. The Sponsor and Tax Counsel have concluded that the sale of 
an Interest should not constitute a reportable transaction. Accordingly, the Trust and Tax Counsel do not intend to 
make any filings pursuant to these disclosure or list maintenance requirements. There can be no assurances that the 
IRS will agree with this determination by the Trust and Tax Counsel. Significant penalties could apply if a party fails 
to comply with these rules, and such rules are ultimately determined to be applicable. 

State and Local Taxes. In addition to federal income tax consequences, a prospective Purchaser should 
consider the state and local tax consequences of an investment in an Interest. Such taxes may include, without 
limitation, income, franchise and excise taxes. Prospective Purchasers must consult with their own tax advisors 
concerning the applicability and impact of any state and local tax laws. Purchasers may be required to file state tax 
returns in the state where the Property is located in connection with the ownership of an Interest. Additionally, if the 
Beneficial Owners acquire Units, the Beneficial Owners may be required to file state income tax returns in all of the 
states where the applicable Exchange Entity or Exchange Entities own properties.  

Accuracy-Related Penalties and Interest. In the event of an audit that disallows a Purchaser’s deductions 
or disqualifies a Purchaser’s Section 1031 Exchange, Purchasers should be aware that the IRS could assess significant 
penalties and interest on tax deficiencies. The Code provides for penalties relating to the accuracy of tax returns equal 
to 20% of the portion of the tax underpayment to which the penalty applies. The penalty applies to any portion of any 
understatement that is attributable to (i) negligence or disregard of rules or regulations, (ii) any substantial 
understatement of income tax, or (iii) any substantial valuation misstatement. A substantial valuation misstatement 
occurs if the value of any property or the adjusted basis of such property is 150% or more of the amount determined 
to be the proper valuation or adjusted basis. The penalty is increased to 40% in the case of an understatement that is 
attributable to one or more “nondisclosed economic substance” transactions or to a Gross Valuation Misstatement (as 
defined herein). In addition to these provisions, a 20% accuracy-related penalty is imposed on (i) listed or (ii) 
reportable transactions having a significant tax avoidance purpose. This penalty is increased to 30% if the transaction 
is not properly disclosed on the taxpayer’s federal income tax return. Failure to disclose such a transaction can also 
prevent the applicable statute of limitations from running in certain circumstances and can subject the taxpayer to 
additional disclosure penalties ranging from $10,000 to $200,000, depending on the facts of the transaction. Any 
interest attributable to unpaid taxes associated with a non-disclosed reportable transaction may not be deductible for 
federal income tax purposes. See “Federal Income Tax Consequences – Other Tax Consequences - Accuracy-Related 
Penalties and Penalties for the Failure to Disclose.” 

Alternative Minimum Tax. The alternative minimum tax applies to designated items of tax preference. The 
limitations on the deduction of passive losses also apply for purposes of computing alternative minimum taxable 
income. Prospective Purchasers should consult with their own tax advisors concerning the applicability of the 
alternative minimum tax. 

The Medicare Contributions Tax. Income and gain from passive activities may be subject to the “Medicare 
Contributions Tax.” Certain Purchasers who are U.S. individuals are subject to the Medicare Contributions Tax, an 
additional 3.8% tax on their “net investment income” and certain estates and trusts are subject to an additional 3.8% 
tax on their undistributed “net investment income.” Among other items, “net investment income” generally includes 
passive investment income, such as rent and net gain from the disposition of investment property, less certain 
deductions. Prospective Purchasers should consult their tax advisors with respect to the tax consequences to them of 
the rules described above.  
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ESTIMATED USE OF PROCEEDS 

This table addresses the estimated use of proceeds from this Offering toward the costs, fees and expenses 
that have been incurred or may be incurred in connection with this Offering, including the selection and acquisition 
of the Property and procuring the related financing. The Trust is offering a maximum of $73,433,727 of Interests, 
which, if sold in full, will represent 100% of the outstanding beneficial ownership interests in the Trust if the Maximum 
Offering Amount is sold. Proceeds raised from Purchasers in this Offering will be used to redeem the Class 2 
Beneficial Interests held by the Depositor in order to reimburse it for the costs, fees and expenses it has incurred as 
described below. See “Summary of the Offering – The Trust.” This table does not address the allocation for federal 
income tax purposes of the amount paid by a Purchaser for its Interest. Potential Purchasers should discuss with their 
own tax advisors the tax treatment of the purchase of an Interest.  

The following table sets forth the estimated use of proceeds from the Offering:  

 

Total Proceeds 
(Offering 

Proceeds + Loan 
Proceeds) 

Amount 
from Loan 
Proceeds 

Amount from 
Offering 
Proceeds 

Percentage 
of Maximum 

Offering 
Amount 

Sources     
Offering Proceeds $73,433,727  $73,433,727 56.22%  
Loan Proceeds $57,184,000 $57,184,000  43.78%  
Total Sources $130,617,727 $57,184,000 $73,433,727 100.00% 
     
     
Application     
Selling Commissions and Fees     
Selling Commissions (1) $4,406,024  $4,406,024 6.00% 
Managing Broker-Dealer Fee (2) $1,468,675  $1,468,675 2.00% 
Broker-Dealer Marketing & Due 
Diligence 
Expense Allowances (3) 

$917,922  $917,922 1.25% 

Organizational and Offering Expenses 
(4) $734,337  $734,337 1.00% 

Total $7,526,957 (5)   $7,526,957 10.25% 
     
Costs of Acquisition     
Real Estate Acquisition Cost  $103,500,000 $51,673,738 $51,826,262 70.58%  
Acquisition Fee (6) $2,328,750  $2,328,750 3.17%  
Finance Fee (7) $200,144  $200,144 0.27% 
Lender Reserves (8) $803,587 $803,587    
Supplemental Trust Reserve (9) $7,760,150 $1,700,000 $6,060,150 8.25% 
Syndication Transfer Tax Reserve (10) $2,535,750  $2,535,750 3.45% 
Maryland Transfer Tax $1,267,875 $1,267,875   
Financing Closing Costs (11) $4,694,514 $1,738,800 $2,955,714 4.03% 
Total $123,090,770 $57,184,000 $65,906,770 89.75%  
     
Total Application $130,617,727 $57,184,000 $73,433,727 100.00%  

(1) The Managing Broker-Dealer and the Participating Dealers will make offers and sales of Interests on a 
“best efforts” basis. Orchard Securities, LLC as Managing Broker-Dealer will receive sales commissions 
of up to 6.0% of the Total Sales, which it will re-allow to the Participating Dealers; provided, however, 
in the event a commission rate lower than 6.0% is negotiated with a Participating Dealer, the commission 
rate will be the lower agreed upon rate. 
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(2) The Managing Broker-Dealer will receive a Managing Broker-Dealer Fee of up to 2.0% of the Offering 
proceeds, which it may at its sole discretion partially re-allow to the Participating Dealers for non- 
accountable marketing expenses in addition to any other allowances. 

(3) The Managing Broker-Dealer will receive Marketing/Due Diligence Expense Allowances, on a non-
accountable basis and will re-allow to Participating Dealers on a non-accountable basis, which are 
allowances for marketing and due diligence expenses of up to 1.25% of the Total Sales.  

(4) The Sponsor and its affiliates will be entitled to reimbursement for expenses incurred in connection with 
the Offering, on a non-accountable basis, of 1.0% of the Maximum Offering Amount, including, but not 
limited to, the costs of organizing the Trust and other entities, estimated marketing, legal, finance, 
accounting and printing fees and expenses incurred in connection with this Offering. See “Compensation 
and Fees.” 

(5) The aggregate of Organization and Offering Expenses, Sales Commissions, Managing Broker-Dealer 
Fee and Marketing/Due Diligence Expense Allowance. The Trust may, in its discretion, accept purchases 
of Interests net of all or a portion of the Sales Commissions otherwise payable from Purchasers 
purchasing through an RIA with whom the Purchaser has agreed to pay a fee for investment advisory 
services in lieu of commissions, and affiliates of the Sponsor may purchase the Interests net of Sales 
Commissions and Marketing/Due Diligence Expense Allowances. See “Plan of Distribution.” 

(6) The Sponsor earned an Acquisition Fee of $2,328,750, which equals 2.25% of the purchase price in 
connection with the Closing, for its and its management team’s services in the identification, negotiation, 
diligence and acquisition of the Property. 

(7) The Manager earned a Finance Fee of $200,144, which equals 0.35% of the gross proceeds of the Loan 
in connection with the Closing, for its and its management team’s services in negotiating the financing 
for the Property.  

(8) Lender deducted and escrowed from the Loan proceeds a total of $803,587 for Lender Reserves. 

(9) A combination of Loan proceeds and Offering proceeds were and will be used to fund the Supplemental 
Trust Reserve, which is Trust-directed.  

(10) It is anticipated that $2,535,750 of the Offering proceeds will be funded into the Syndication Transfer 
Tax Reserve in connection with the Trust’s anticipated Maryland transfer taxes associated with the 
syndication of the Interests to Beneficial Owners, which reserve will be Trust-controlled. 

(11) “Financing Closing Costs” include closing and due diligence costs paid to Lender, its agents, Depositor 
and Sponsor, including reimbursement of costs in connection with the Closing. See “Compensation and 
Fees.”  

For a description of the fees the Sponsor and its affiliates will receive in connection with the Offering, see 
“Compensation and Fees.” 
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COMPENSATION AND FEES  

The Sponsor, the Managing Broker-Dealer, the Manager, the Master Tenant, the Property Manager and their 
respective affiliates will earn fees in connection with the sourcing, due diligence and completion of the acquisition of 
the Property, and in connection with the offering and sale of Interests and the management, financing, leasing, 
operation and sale of the Property and receive reimbursement of expenses incurred by such parties in the Offering. 
The following table sets forth estimates of such compensation, fees, reimbursements and other compensation. Actual 
amounts may vary depending upon the timing and amount of Interests sold, the performance of the Property and the 
timing of and proceeds from any sale of the Property. 

Type of Compensation or 
Reimbursement Method of Computation 

 

Offering 

 

Organization and Offering 
Expenses 

The Sponsor will be entitled to reimbursement for organization and offering 
expenses, on a non-accountable basis, estimated at $734,337 or 1.0% of the 
Maximum Offering Amount.  

Sales Commissions The Managing Broker-Dealer will receive Sales Commissions up to 6.0% of 
the purchase price of the Total Sales, which it will re-allow to the Participating 
Dealers; provided, however, in the event a lower commission rate is negotiated 
with a Participating Dealer, the commission rate will be the lower agreed upon 
rate. Assuming all Interests are sold, the total Sales Commissions are estimated 
to be $4,406,024. 

Marketing/Due Diligence 
Expense Allowances; Managing 
Broker-Dealer Fee 

The Managing Broker-Dealer will receive, on a non-accountable basis and will 
re-allow to the Participating Dealers on a non-accountable basis, allowances 
for marketing and due diligence expenses of up to 1.25% of the Total Sales. 
The Managing Broker-Dealer will also receive a Managing Broker-Dealer Fee 
of up to 2.0% of the Total Sales, which it may in its sole discretion partially re-
allow to the Participating Dealers for non-accountable marketing expenses in 
addition to any other allowances. The total Marketing/Due Diligence Expense 
Allowance and the Managing Broker-Dealer Fee is estimated to be $2,386,596. 

Acquisition Fee The Sponsor will receive an Acquisition Fee of $2,328,750 (representing 
2.25% of the purchase price of the Property for its services in the identification, 
negotiation, diligence and acquisition of the Property). 

Finance Fee The Manager is anticipated to receive one or more payments representing a 
finance fee (the “Finance Fee”) equal, in the aggregate, to 0.35% (or $200,144) 
of the gross proceeds of the Loan in connection with the Closing.  

Financing Closing Costs The Financing Closing Costs are $4,694,514 including (i) closing and due 
diligence costs ($1,707,750), (ii) carrying costs ($2,955,714), and (iii) 
contingency and miscellaneous expenses ($31,050). 

Redemption of Class 2 Beneficial 
Interests held by the Depositor; 
Other Costs and Reimbursements 

The Trust will redeem all of the Class 2 Beneficial Interests held by the 
Depositor as provided in the Trust Agreement. 

In addition, the Trust is responsible for funding the Acquisition Fee, the 
Finance Fee, the Supplemental Trust Reserve, the Syndication Transfer Tax 
Reserve and paying certain costs including: (i) Sales Commissions estimated at 
$4,406,024, (ii) Managing Broker-Dealer Fee and Marketing/Due Diligence 
Expense Allowances estimated at $2,386,596, (iii) Organization and Offering 
Expenses estimated at $734,337, and (iv) Financing Closing Costs estimated at 
$4,694,514.  

Other Closing Costs The Depositor will be entitled to reimbursement for its other legal and closing 
costs actually incurred in connection with the due diligence and acquisition of 
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the Property. Such costs include, if applicable, transfer taxes, title charges, 
escrow fees, document preparation fees, legal fees (other than Lender legal 
fees), third-party costs, recording fees, entity formation costs and other related 
costs. 

Operations  

Distributions The Depositor will receive its proportionate share of distributions by the Trust 
proportionate to its Class 2 Beneficial Interests (i.e., the unsold Class 1 
Beneficial Interests). 

Master Lease Operating Profit The Master Tenant will retain net operating revenues from the Property that 
exceed the total rent payable to the Trust under the applicable Master Lease. 

Asset Management Fee The Trust will be obligated under a separate “Asset Management Agreement” 
to pay the Manager an annual Asset Management Fee for supervising the 
services of the Property Manager. The Trust will pay the Manager an Asset 
Management Fee an amount up to 0.17% of the original contract purchase 
price (or $175,950) and such amount will be paid monthly in arrears (an 
“Asset Management Fee”). The Manager may waive or defer the Asset 
Management Fee charged to Purchasers, in whole or in part, in the Manager’s 
sole and absolute discretion. The Asset Manager intends to waive the Asset 
Management Fee for the first year following the Closing. The Asset 
Management Fee will be paid on a pro rata basis, monthly in arrears, and if 
the Asset Management Agreement terminates during any calendar year, will 
be pro-rated for any such partial year. The Asset Management Fee will be paid 
to the Manager, which is an affiliated entity. The Asset Management Fee is 
subordinate in all respects in lien and payment to the lien and payment of the 
Loan.  
 

Disposition Fee The Manager will receive a disposition fee from the Trust equal to 3.0% of the 
gross proceeds of such sale. Any sales commissions due to third-party brokers 
will not be paid from this amount (the “Disposition Fee”). 

Property Management Fee The Property Manager will receive a Property Management Fee in an amount 
equal to 3.0% of the monthly Gross Collections received from the Property. 
The Property Manager intends to waive the Property Management Fee for the 
first year following the Closing. All property management fees will be paid 
solely by the Master Tenant.  

Renovation Administration Fee The Property Manager will receive a Renovation Administration Fee in an 
amount equal to 5.0% of all renovation costs incurred in connection with the 
ongoing operation of the Property. All Renovation Administration Fees will be 
paid solely by the Master Tenant in the same manner as the underlying capital 
expenditures that give rise to the Renovation Administration Fee. 

To the extent that the actual Sales Commissions and Expenses and/or Financing Closing Costs are below the 
amounts projected or estimated for any particular line item, any such savings may be retained by the Sponsor. If, 
however, the actual Sales Commissions and Expenses and/or Financing Closing Costs exceed the amounts projected 
or estimated, then any such shortfall may be funded by the Sponsor.  

The Sponsor, the Master Tenant, the Manager, the Delaware Trustee, the Property Manager and their 
respective affiliates will receive additional compensation for any additional services performed on behalf of the Trust 
or Beneficial Owners so long as such services are provided on terms and conditions no less favorable to the Trust and 
Beneficial Owners than could be obtained from independent third-parties for comparable services in the same location. 
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THE PROPERTY  

Overview  

The Property, commonly known as “Mode at Hyattsville” is a multifamily apartment community located at 3300 East-
West Highway, Hyattsville, Maryland 20782. Built in 2009, the Property is situated on 6.8062 acres and contains 
386,100 square feet of net leasable floor area. The Property contains 396 residential units and one commercial unit 
across 10 buildings, which are comprised of studio, one- and two-bedroom floor plans averaging 975 square feet 
together with one commercial unit that is approximately 1,781 square feet in size. 

 

Property Name “Mode at Hyattsville” 

Property Address 3300 East-West Highway 
Hyattsville, Maryland 20782 

Year Built 2009 

Site Area Approximately 6.8062 acres 

Rentable Building Area The Property consists of 396 studio, one- and two-bedroom apartments 
comprising 386,100 rentable square feet in 10 residential buildings.  

Residential Unit Sizes / Floor 
Plans 

The Property offers 74 studio units (18.69%), 108 one-bedroom units 
(27.27%), and 214 two-bedroom units (54.04%). The units average 975 
square feet.  

Unit Mix 
Type Number Average SF Total SF 
Studio 74 690.8 51,121 

1 BR, 1 BA 108 828.4 89,469 
2 BR, 1 BA 5 1072.6 5,363 
2 BR, 2 BA 209 1149.0 240,147 

Total / Average 396 975.0 386,100 
  

  

Commercial Unit  As of the date of this Memorandum, there is currently one subtenant 
occupying a ground-floor commercial unit at the Property.  

Tiki Nails, LLC (“Tiki Nails”) 

Pursuant to that certain Lease Agreement dated November 9, 2020, as 
amended (the “Tiki Nails Lease”), Tiki Nails occupies approximately 1,781 
square feet of commercial rental space at the Property. The Tiki Nails Lease 
is presently set to expire on November 30, 2025. The permitted use under the 
Tiki Nails Lease is to operate a full-service nail salon and day spa. 
Assignment and subletting of Tiki Nails’ interest is prohibited without the 
Master Tenant’s consent. 

Parking The Property has a parking garage containing 502 parking spaces, including 
11 ADA-designated spaces. 

Property Amenities Property amenities include: 

o Parking garage 
o Controlled access buildings 
o Resort-style swimming pool 
o Community center 
o Billiards room with kitchen 
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o Business center with Wi-Fi access 
o 24-hour fitness center 
o Grilling areas 
o Landscaped courtyards 

Individual Unit 
Amenities 

Unit features include:  

o Nine-foot ceilings 
o Granite countertops 
o Stainless steel appliances* 
o Full-size washers and dryers 
o Double vanities* 
o Vaulted ceilings* 
o Private balconies or porches 
o Expansive closets and storage 
o Wood-designed flooring* 

*In select units 

Construction Specifications 

Exterior Fiber cement siding and brick veneer. Windows are dual-pane vinyl framed.  

Interior Walls and ceilings are painted drywall. 

Foundation Concrete slab-on-grade foundation. 

Roof Pitched with asphalt composite shingles. Flat with modified bitumen. 

Structural Frame Steel and wood frame. 

HVAC Individual condensers. 

Water Heater Individual hydronic forced-air heaters. 

Countertops Unit countertops are granite. 

Cabinets Particle board with wood veneer. 

Flooring Flooring is a wood-grain vinyl strip, ceramic tile, carpet. 

Appliances 

 

Elevators 

Refrigerator, oven / range, garbage disposal, microwave, dishwasher, washer 
and dryer.  

Five hydraulic elevators 

  

Anticipated Improvements The Sponsor plans to make improvements to the Property as set forth in the 
section of the Memorandum entitled, “Business Plan.” 

Appraisal In connection with the acquisition of the Property, the Sponsor received an 
Appraisal for the Property prepared by BBG dated October 10, 2022, 
reflecting a market value, “As Is,” for the Property of $106,350,000 as of 
September 3, 2022.  

Property Condition Assessment CSI issued the PCA dated August 10, 2022. The PCA concluded generally 
that the Property is in overall average condition and is comparable to 
properties of similar age in the area. The PCA noted immediate repair needs 
including repairing a stone hardscape paver area, repairing asphalt paving, 
checking pool mechanical equipment, containing the exposed wiring in the 
plaza courtyard, replacing three leaking water heaters, and repairing stained 
carpet in common areas. The Lender escrowed $61,260 into a Repair Reserve 
Account for these items.  
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The PCA estimated physical needs over 12 years of $1,380,740 (or 
approximately $291 per unit, per year). With 3% inflation, this amount is 
$1,635,345 (or approximately $344 per unit, per year). The physical needs 
over 12 years provided for in the PCA include establishing repair 
contingencies for: (1) sealing and striping asphalt and replacement of pavers; 
(2) building exterior maintenance; (3) completing maintenance on balconies 
and roof coverings; (4) maintenance with respect to elevator machinery; (5) 
replacing common hallway paint and flooring; (6) replacing heat pumps, 
water heaters and sewage lift stations; and (7) replacing unit appliances, 
including refrigerators, ranges, dishwashers, microwaves, washers and 
dryers. The Lender escrowed an initial Replacement Reserve Escrow of 
$277,200 at Closing. 

At your request, the Sponsor will provide you with a copy of the PCA.  

Wind Zones The PCA indicates that, according to FEMA’s Map of Wind Zones in the 
United States, the Property is located in Wind Zone II, which has designated 
wind speeds of up to 160 miles per hour. According to the PCA, the Property 
is located in a “Hurricane Susceptible Region,” but not in a special wind 
region. See “Risk Factors – Risks Related to the Property.”  

Environmental Site Assessment The Property has been evaluated for environmental hazards on behalf of the 
Lender pursuant to a Phase I Report prepared by CSI, dated August 10, 2022. 
The Phase I Report, which consisted of a walk-through observation of the 
accessible areas and interviews with facility personnel and local agency 
representatives, interviews with relevant personnel, limited observations of 
surrounding properties, and a records review including regulatory databases 
and historical use information was performed in compliance with the 
standards of ASTM Practice E-1527-21. The Phase I Report revealed no 
evidence of RECs, historical RECs, controlled RECs, de minimis 
environmental conditions, or business environmental risks in connection 
with the Property. CSI received post inspection information indicating that 
water intrusion / mold in in a few isolated common areas at the Property had 
recently been repaired, but separately noted that the foregoing does not 
constitute a “recognized environmental condition”, because it is a “business 
environmental risk” and no further investigation was recommended. The 
Phase I Report recommended the implementation of an MMP. At your 
request, Sponsor will provide you with a copy of the Phase I Report and the 
MMP. 

Zoning According to the zoning report prepared by Global Zoning LLC dated 
October 11, 2022, the Property is zoned RTO-H-E Regional Transit-
Oriented, High-Intensity-Edge within the Capital Beltway and the Property 
is Legal Conforming in use.  

 

Agreements Affecting the Property 

The Property is subject to various easements, declarations, restrictions, encroachments and other agreements 
of record with neighboring landowners, and local governmental entities, the most significant of which are described 
in detail below. 

Prince George County ROFR 

The Property is subject to Section 13-1113(b)(4) of the Prince George County Code (the “Prince George 
County Code”), which generally provides that an owner of rental housing must offer the Prince George County 
Department of Housing and Community Development the right to buy such rental housing before selling the Property 
to another party. Prior to the Closing, the Seller issued a Notice of Sale to the Prince George County Department of 
Housing and Community Development and obtained a waiver of the Prince George County Department of Housing 
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and Community Development’s right of first refusal with respect to the sale of the Property. Prince George County 
Department of Housing and Community Development issued a Certificate of Compliance pursuant to Section 13-1115 
of the Prince George County Code certifying that no tenant organization has any rights under the Prince George 
County Code with respect to the Trust’s purchase of the Property from the Seller. Accordingly, the right of first refusal 
was effectively waived prior to the Closing and the Trust’s ownership of the Property is undisputed in such context.  

Woodland Conservation Easement 

West-Palmer Enterprises, Inc. (“WPE”) owned certain real property (the “WPE Land”) located in Prince 
George County, Maryland (“County”). Pursuant to that certain Declaration of Covenants for a Woodland 
Conservation Mitigation Bank with Mortgage Provision, dated May 8, 2007, declared by WPE for the benefit of 
County, as recorded in Liber 28365, Folio 462, of the County land records, WPE established a woodland conservation 
bank by encumbering the WPE Land with a woodland conservation easement (the “Woodland Easement 
Declaration”) to satisfy the requirements of Prince George County Ordinance Subtitle 25, Division 2 (the “Woodland 
Conservation Ordinance”), which conditions the approval and issuance of grading permits for development projects 
on the prior satisfaction of the woodland conservation requirements (the “Requirements”). To obtain a grading permit 
for the development of the Property, Park Land Development, LLC (“PLD”), as predecessor-in-interest to the Trust, 
was required to satisfy the Requirements and other obligations under the Woodland Conservation Ordinance. To 
satisfy the Requirements of the ordinance and obtain grading permits necessary for the development of the Property, 
PLD purchased an easement from WPE over a portion of the land subject to the Woodland Easement Declaration 
(which equated to a 3.52 woodland conservation acre credit (by afforestation) that was necessary to satisfy the 
Woodland Conservation Ordinance), as evidenced by that certain Woodland Conservation/Off-Site Mitigation 
Program Acreage Transfer Certificate, dated August 17, 2007, executed by WPE, as recorded in Liber 28456, Folio 
68, of the County land records (the “Transfer Certificate”). In connection with the Transfer Certificate and to 
evidence the purchase of the easement by PLD, WPE and PLD entered into that certain Woodland Conservation 
Easement for Woodland Mitigation Banking Properties (Individual Easement), dated May 15, 2007 (the 
“Conservation Easement”), as recorded in Liber 30386, Folio 538, in the County land records, which subjected a 
portion of the WPE Land to the Conservation Easement. The Woodland Easement Declaration and the Conservation 
Easement burden the WPE Land (and WPE and its WPE’s successors) in perpetuity and, therefore, WPE and its 
successors are restricted from taking any actions that are adverse to the terms thereof and the Woodland Conservation 
Ordinance (i.e., to prevent harm being done to the WPE Land). The Property, and the Trust, as owner of the Property, 
benefit from the Woodland Easement Declaration and the Conservation Easement, and are entitled to certain legal and 
equitable remedies to enforce the terms of the Conservation Easement. WPE and its successors have certain 
indemnifications obligations for adverse actions done to land that violate the terms of the easements or the Woodland 
Conservation Ordinance. The Trust has no obligations with respect to the maintenance of the WPE Land, the 
Woodland Easement Declaration, or the Conservation Easement. 
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BUSINESS PLAN 

General 

The investment objectives for the Property will be to (i) preserve the Purchasers’ capital investment, (ii) make 
monthly distributions estimated to start at 4.01% annualized for Year 1 and projected to range from 3.66% to 5.59% 
annualized from 2023 through 2032, which may be partially tax-deferred as a result of depreciation and amortization 
expenses, and (iii) sell the Property at a profit within approximately seven to ten years. 

Value Enhancement Potential  

The Sponsor seeks real estate investments with operational, physical and/or market-based enhancement 
opportunities where its extensive real estate experience and expertise can be deployed to create and realize long term 
value. We believe the Property meets this investment criteria and offers an opportunity to acquire a quality constructed 
asset in a location supported by a compelling, diversified set of demand drivers. Completed in 2009, the Property is 
well located in Hyattsville, Maryland in the northeast portion of the Washington, D.C. metropolitan statistical area 
(the “Washington, D.C. MSA”), and maintains an attractive, competitive position in the marketplace. We will 
implement strategies to enhance the Property’s competitive position and operational performance.  

With existing high-level finishes and a comprehensive amenity package, the Property is well positioned in 
Hyattsville, Maryland, with compelling demographics to capitalize on strategic enhancement initiatives and 
implementation of institutional quality property management and marketing practices and procedures. The market 
dynamics are anticipated to be sustainable throughout the hold period, providing us the opportunity to maintain or 
increase occupancy and to increase rental rates at the Property. In conjunction with rental growth, the operational 
strategy for the Property includes monitoring and controlling expenses and effectively using reserves. Additionally, 
strategic enhancement of the Property’s amenities and interior features will provide an opportunity to incrementally 
realize additional rent premiums over time.  

Proposed capital improvements to the Property and contingency are budgeted at $5,143,000 and will include:  

• Renovations and upgrades to the unit interiors; 
• Installation of smart home technology packages in all units; 
• Unit flooring, HVAC and appliance replacements; 
• Roof tune up, repair, or replacements as needed; 
• Enhancements and updates to the pool, clubhouse, fitness center and common area amenities;  
• Exterior painting along with associated wood, window, caulking, flashing and gutter repairs, as 

needed; 
• Refreshed landscaping throughout the Property; 
• Fire safety system repairs and replacements, as needed; 
• Minor miscellaneous maintenance items throughout the Property; and 
• A capital contingency of $594,000 will be held for future unspecified requirements. 

Institutional quality property and asset management practices being implemented include:  

• Implementing institutional quality management and accounting practices and procedures; 
• Charging premiums for unit locations and preferred views as well as implementing market pet fees; 
• Maximizing occupancy by instituting a multiplatform marketing program with a focus on website 

and internet advertising and print media where applicable; 
• Enhancing performance through use of revenue and lease expiration management systems to 

establish optimal pricing based on market data and intelligence; 
• Leveraging economies of scale with a cost-effective pricing structure for contractor and vendor 

services, insurance and maintenance supply inventory; 
• Performing annual competitive bidding for contracts and services; 
• Establishing an annual property tax review and appeal program using recognized national and/or 

local area tax consultants; and 
• Administering an annual property insurance review utilizing recognized national insurance 

agencies. 

The Appraisal indicated an “As Is” value of $106,350,000. The initial purchase price of the Property was 
$103,500,000. The unit upgrades described above will enhance the Property’s competitive positioning in the market 



 

42 

and present an opportunity to realize rent premiums and enhance Property returns. Additionally, with professional on-
site management and implementation of a well-developed business and marketing plan, there is an opportunity to 
maximize rental revenues by applying programmatic increases to rental rates, charging premiums for unit locations 
and preferred / private views, and improving upon ancillary services such as valet trash, market pet fees and tailored 
data and connectivity plans for residents. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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MARKET AND LOCATION OVERVIEW  

The following marketing information is excerpted from the Appraisal prepared by BBG in connection with the 
Property. The Appraisal was compiled using data and information obtained from various third-party services. 
Appraisals, the data used to compile them, and the results that they predict, are by definition subjective and may be 
subject to various interpretations. 

Based upon the foregoing, the following information may not accurately reflect or predict all information relevant to 
the market area or the Property. In addition, the Sponsor has not independently verified any of the data included in 
the Appraisal. Moreover, the Sponsor has revised portions of the Appraisal included in this “Market and Location 
Overview” section to eliminate typographical errors, to eliminate duplicative language and to conform to the 
definitions contained in this Memorandum. 

Regional Analysis 

Overview 

The Property is located within the city limits of Hyattsville, Maryland in the northeast portion of the Washington, 
D.C. MSA. 

 
Surrounding Area & Demand Drivers 

Hyattsville, Maryland, has a population of 20,873,1 and is located in the Washington, D.C. MSA. The metropolitan 
region consists of 22 counties across three states and the federal District of Columbia,2 and in July 2021 had a total 
population of 6,356,434 residents.3 The Washington, D.C. MSA is the sixth-largest metropolitan statistical area in the 
United States.4 Its diverse economy is anchored by the federal government and strengthened by its life sciences, 
defense contracting and legal industries.5,6 As of 2021, world-renowned think tanks, colleges and universities were 
based in and around the District of Columbia, and 17 Fortune 500 Companies were headquartered in the Washington, 

 
1 U.S. Census Bureau. "QuickFacts: Hyattsville, Maryland." 2022, using 2020 Census, p. 1, 
https://www.census.gov/quickfacts/fact/table/hyattsvillecitymaryland/PST045221.  
2 U.S. Office of Management and Budget. “Revised Delineations of Metropolitan Statistical Areas.” 6 Mar. 2020, p. 70, 
https://www.whitehouse.gov/wp-content/uploads/2020/03/Bulletin-20-01.pdf.  
3 U.S. Census. “Metropolitan and Micropolitan Statistical Areas Population Totals and Components of Change: 2020‐2021." 24 Feb. 2022, p. 1, 
https://www.census.gov/data/tables/time‐series/demo/popest/2020s‐total‐metro‐and‐micro‐statistical‐areas.html.  
4 U.S. Census. “Metropolitan and Micropolitan Statistical Areas Population Totals and Components of Change: 2020‐2021." 24 Feb. 2022, p. 1, 
https://www.census.gov/data/tables/time‐series/demo/popest/2020s‐total‐metro‐and‐micro‐statistical‐areas.html.  
5 CBRE. “Why DC Report?” 2020, p. 17, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.  
6 CoStar Group, Inc. “Underwriting Report: 3300 East-West Hwy, Post Park, Hyattsville, Maryland.” Generated 12 Sep. 2022. p. 143. 

https://www.census.gov/quickfacts/fact/table/hyattsvillecitymaryland/PST045221
https://www.whitehouse.gov/wp-content/uploads/2020/03/Bulletin-20-01.pdf
https://www.census.gov/data/tables/time%E2%80%90series/demo/popest/2020s%E2%80%90total%E2%80%90metro%E2%80%90and%E2%80%90micro%E2%80%90statistical%E2%80%90areas.html
https://www.census.gov/data/tables/time%E2%80%90series/demo/popest/2020s%E2%80%90total%E2%80%90metro%E2%80%90and%E2%80%90micro%E2%80%90statistical%E2%80%90areas.html
https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf
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D.C. MSA, ranking sixth in the nation.7 The Washington, D.C. MSA boasts the second-highest percentage of adults 
with a bachelor’s degree or higher among all large metropolitan areas (52%), and the highest percentage of adults with 
graduate degrees among all large metropolitan areas (26%).8 Jobs in the Washington, D.C. MSA also command some 
of the highest wages in the United States.9 

Strong Rental Drivers 

Demand is growing for rental households in the Washington, D.C. MSA market because of increased job growth, a 
limited supply of new rental housing, and increasing home ownership costs. Renters are drawn to the Washington, 
D.C. MSA because of its access to high-paying jobs, which provide resiliency for the apartment sector. 10 The 
economic diversity of public and private sector employers provides apartment owners with one of the wealthiest renter 
populations in the United States, with a median household income of $106,418.11,12 Multifamily demand is also driven 
by a transient worker population drawn to federal contracts in life science and technology, as well as a large population 
of recent college graduates and highly-educated young adult workers.13,14 

The single-family housing market is one of the most expensive in the country,15 with a median home price of 
$537,400.16 Annual rent growth in the Washington, D.C. MSA reached 11.2% in Q1 of 2022, matching pace with 
median home prices, but apartment rents continue to provide an affordable alternative to large down payments and 
escalating interest rates on single family homes in the area.17 In Q1 of 2022, the Washington, D.C. MSA’s occupancy 
rate was 97.4%.18 Job growth reached 4.0% as of February 2022, up from 2.0% one year prior.19 Meanwhile, inventory 
growth maintained its annual average of 2.0%.20 These factors have contributed to a tight multifamily housing market.  

The average rent by year in the District of Columbia increases faster than any state or territory. The 2020 fair market 
rent for a 2-bedroom apartment in Washington, D.C. was $1,603, up 159% from 2000. After adjusting for inflation, 
median rent in Washington, D.C. increased more than 68% from 2000 to 2020.21 

Multifamily Fundamentals 

The Washington, D.C. MSA is in short supply of apartments, with rising rents and decreasing vacancy rates. The 
Washington, D.C. MSA ranks 11th in the nation with a shortage of over 150,000 units.22 

The region experienced a resilient multifamily track record over the past two decades. Multifamily property values 
and rents in the Washington, D.C. MSA rebounded faster than other regions during the last downturn.23 Rents in the 
Washington, D.C. MSA changed the least among all metros, while occupancy rates remained comparatively higher 

 
7 *Among markets with the most fortune 500 headquarters. Wheeler, Charlotte. “Markets with the Most Fortune 500 Headquarters“. RealPage 
Analytics. 14 Jun. 2021, p. 1, https://www.realpage.com/analytics/markets-fortune-500-headquarters/.  
8 *Includes master’s degrees, professional degrees, and doctorates. With a population greater than 250,000; adults are defined as the population 
that is 25 years old or older. U.S. Census Bureau. "Table S1501. Educational Attainment.” 2020 American Community Survey 5-Year Property 
Tables, p. 1, https://data.census.gov/cedsci/table?q=S1501&tid=ACSST5Y2020.S1501.  
9 BEA. https://apps.bea.gov/itable/iTable.cfm?ReqID=70&step=1  
10 CoStar Group, Inc. “Underwriting Report: 3300 East-West Hwy, Post Park, Hyattsville, Maryland.” Generated 12 Sep. 2022. p. 162. 
11 U.S. Bureau of Economic Analysis. “CAINC30 Economic Profile.” 2020, p. 1, 
https://apps.bea.gov/iTable/iTable.cfm?reqid=70&step=1&acrdn=6.  
12 SitesUSA. "Complete Profile, 2010-2020 Census, 2022 Estimates with 2027 Projections for 3300 East-West Hwy, Hyattsville, MD 20782." p. 
1, 2022, https://regis.sitesusa.com/map.  
13 CoStar Group, Inc. “Underwriting Report: 3300 East-West Hwy, Post Park, Hyattsville, Maryland.” Generated 12 Sep. 2022. p. 143. 
14 U.S. Census Bureau. "Table S1501. Educational Attainment.” 2020 American Community Survey 5-Year Property Tables, p. 1, 
https://data.census.gov/cedsci/table?q=S1501&tid=ACSST5Y2020.S1501.  
15 CoStar Group, Inc. “Underwriting Report: 3300 East-West Hwy, Post Park, Hyattsville, Maryland.” Generated 12 Sep. 2022. p. 143. 
16 Axiometrics. "Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First Quarter, 2022." RealPage, Inc., 
2022, p. 4. 
17 Axiometrics. "Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First Quarter, 2022." RealPage, Inc., 
2022, p. 2,4. 
18 Axiometrics. "Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First Quarter, 2022." RealPage, Inc., 
2022, p. 2. 
19 Axiometrics. "Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First Quarter, 2022." RealPage, Inc., 
2022, p. 3. 
20 Axiometrics. "Market Performance Summary: Washington-Arlington-Alexandria, DC-VA-MD-WV, First Quarter, 2022." RealPage, Inc., 
2022, p. 3. 
21 iProperty Management. “Average Rent by Year.” 25 Apr. 2022, p. 1-2, https://ipropertymanagement.com/research/average-rent-by-year#dc.  
22 Badger, Emily & Washington, Eve. “The Housing Shortage Isn’t Just a Coastal Crisis Anymore.” The New York Times. 14 Jul. 2022, p. 2, 
https://www.nytimes.com/2022/07/14/upshot/housing-shortage-us.html.  
23 CBRE. “Which Multifamily Markets Held Up the Best in the Last Downturn.” 2020, p. 1-5, https://www.cbre.com/insights/articles/which-
multifamily-markets-held-upthe-best-in-last-downturn.  

https://www.realpage.com/analytics/markets-fortune-500-headquarters/
https://data.census.gov/cedsci/table?q=S1501&tid=ACSST5Y2020.S1501
https://apps.bea.gov/itable/iTable.cfm?ReqID=70&step=1
https://apps.bea.gov/iTable/iTable.cfm?reqid=70&step=1&acrdn=6
https://regis.sitesusa.com/map
https://data.census.gov/cedsci/table?q=S1501&tid=ACSST5Y2020.S1501
https://ipropertymanagement.com/research/average-rent-by-year#dc
https://www.nytimes.com/2022/07/14/upshot/housing-shortage-us.html
https://www.cbre.com/insights/articles/which-multifamily-markets-held-upthe-best-in-last-downturn
https://www.cbre.com/insights/articles/which-multifamily-markets-held-upthe-best-in-last-downturn
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as well.24 A study of supply and demand volatility from 1988 to 2010 in the Journal of Portfolio Management showed 
that the Washington, D.C. apartment market had some of the lowest variation in vacancy rates among the 51 large 
metropolitan statistical areas, reasoning that supply and demand in the region is well-coordinated to weather 
fluctuations in apartment demand.25 

Gateway markets like Washington, D.C. MSA are popular geographies when it comes to investments made by large 
REITs and investment companies.26 Multifamily investments in large metropolitan areas often offer higher risk-
adjusted returns compared to other property types and smaller metros.27 

Employment 

The Washington, D.C. MSA accounts for 3.2% of total U.S. knowledge workers, and top occupations include legal 
(13%) and business and financial operations (10%).28 The Washington, D.C. MSA is a top destination for Fortune 500 
companies such as Amazon, Freddie Mac, Nestle, Northrup Grumman, Lockheed Martin and Marriot International.29 
21 companies headquartered in Washington, D.C. MSA are large-cap stocks, offering greater job stability than start-
ups.30 The Washington, D.C. MSA ranks third overall on CBRE’s 2021 Scoring Tech Talent report.31 It has the fourth-
largest tech talent labor pool in North America with 265,370 tech workers, a 10% increase from 2015.32 I-270 is 
known as the Technology Corridor and is one of the most prominent technology and biotech clusters in the United 
States, with 17 of the top 25 bioscience employers having a presence in the Technology Corridor.33 

The federal government is the region’s largest employer, employing more than 367,000 people among various 
agencies.34 Other major employers represent major industries, including e-commerce, aerospace, health care, finance, 
manufacturing and higher education.35 Major company relocations to Washington, D.C. MSA include Boeing and 
Raytheon, which moved their headquarters to the area in 2022.36 

Location 

Washington, D.C. MSA is 30 minutes from Hyattsville by car,37 and about 45 minutes from Washington, D.C. MSA 
by public transit.38 Residents have access to 84 museums in Washington, D.C. MSA, including 21 Smithsonian 
Museums with free admission, and the four of the most-visited museums in the world.39 Washington, D.C. is home to 

 
24 CBRE. “Which Multifamily Markets Held Up the Best in the Last Downturn.” 2020, p. 1-5, https://www.cbre.com/insights/articles/which-
multifamily-markets-held-upthe-best-in-last-downturn.  
25 Wheaton, William (Massachusetts Institute of Technology). “The Volatility of Real Estate Markets: A Decomposition.” The Journal of 
Portfolio Management. Sep. 2015, p. 145. 
26 * Company Reports, as a % of total apartment NOI. Updated as of 3Q21. Complied by Hoya Capital. “Apartment REITs: Rent Inflation Isn’t 
Going Away.” p. 19, 5 Aug. 2022, https://seekingalpha.com/article/4530112-apartment-reits-rent-inflation-going-away; and JBG Smith. 
“Quarterly Investor Package, Q1 2022.” 3 May 2022, p. 25 & 38-39, 
https://www.sec.gov/Archives/edgar/data/1689796/000155837022006816/jbgs-20220503xex99d1.htm.  
27 *Over 5-, 10-, and 15- year holding periods, using the NCREIF Property Index. Eppli, Mark, & Tu, Charles. “Explaining the Puzzle of High 
Apartment Returns.” National Housing Research Foundation. 2018, p. 5 & 9, 
https://www.nmhc.org/uploadedFiles/Final_Govt_Affairs_Research_Insight_Content/Research-Reports/Explaining-High-Apartment-Returns.pdf.  
28 CBRE. “Why DC Report?” 2020, p. 17, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.  
29 CBRE. “Why DC Report?” 2020, p. 21, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.  
30 Proctor, Carolyn. “Largest Employers in Greater D.C.” Washington Business Journal. 8 Jul. 2022, p. 1, 
https://www.bizjournals.com/washington/subscriber-only/2022/07/08/largest-employers-in-greater-dc.html.  
31 CBRE. "Washington, D.C. Ranks No. 3 on CBRE's Annual 'Scoring Tech Talent' Report." 13 Jul. 2021, p. 1, https://www.cbre.com/en/press-
releases/dc-ranks-three-tech-talent-2021.  
32 CBRE. "Washington, D.C. Ranks No. 3 on CBRE's Annual 'Scoring Tech Talent' Report." 13 Jul. 2021, p. 1, https://www.cbre.com/en/press-
releases/dc-ranks-three-tech-talent-2021.  
33 Gaithersburg Chamber of Commerce. “North I-270: The Technology Corridor.” 2017, p. 2, https://www.ggchamber.org/wp-
content/uploads/2017/10/270N-Corridor-Tech-Report.pdf.  
34 U.S. Bureau of Labor Statistics. "State & Area Employment, Hours, and Earnings. Table: SMU11479009091000001. Area: Washington-
Arlington-Alexandria, DC-VA-MD-WV. Industry: Federal Government." Sep. 2022, p. 1, https://data.bls.gov/PDQWeb/sm.  
35 Proctor, Carolyn. "Largest Employers in Greater D.C." Washington Business Journal. 8 Jul. 2022, p. 
1,https://www.bizjournals.com/washington/subscriber-only/2022/07/08/largest-employers-in-greater-dc.html.  
36 Proctor, Carolyn. "Largest Employers in Greater D.C." Washington Business Journal. 8 Jul. 2022, p. 1, 
https://www.bizjournals.com/washington/subscriber-only/2022/07/08/largest-employers-in-greater-dc.html.  
37 Google Maps. “3300 East-West Hwy, Hyattsville to Washington, D.C. (Driving Directions).” 2022, p. 1, 
https://goo.gl/maps/GrNGLWEN8YL8Stx19.  
38 WMATA. “Trip Planner Results.” 2022, p. 1, https://www.wmata.com/schedules/trip-planner/trip-planner-
results.cfm?locationLatLng=38.9661738%2C-76.9565782&destinationLatLng=38.9037406%2C-77.0362967&first-
form=&location=3575+EAST-WEST+HWY&destination=DOWNTOWN&travelby-trip-planner=BCFKLRSTX123&arrdep-trip-
planner=D&hour-leaving-trip-planner=10&minute-leaving-trip-planner=15&period-leaving-trip-planner=AM&month-leaving-trip-
planner=10&day-leaving-trip-planner=13&route-trip-planner=T&walk-distance-trip-planner=.75.  
39 CBRE. “Why DC Report?” 2020, p. 23, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.  
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https://www.sec.gov/Archives/edgar/data/1689796/000155837022006816/jbgs-20220503xex99d1.htm
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https://www.cbre.com/en/press-releases/dc-ranks-three-tech-talent-2021
https://www.cbre.com/en/press-releases/dc-ranks-three-tech-talent-2021
https://www.ggchamber.org/wp-content/uploads/2017/10/270N-Corridor-Tech-Report.pdf
https://www.ggchamber.org/wp-content/uploads/2017/10/270N-Corridor-Tech-Report.pdf
https://data.bls.gov/PDQWeb/sm
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https://www.wmata.com/schedules/trip-planner/trip-planner-results.cfm?locationLatLng=38.9661738%2C-76.9565782&destinationLatLng=38.9037406%2C-77.0362967&first-form=&location=3575+EAST-WEST+HWY&destination=DOWNTOWN&travelby-trip-planner=BCFKLRSTX123&arrdep-trip-planner=D&hour-leaving-trip-planner=10&minute-leaving-trip-planner=15&period-leaving-trip-planner=AM&month-leaving-trip-planner=10&day-leaving-trip-planner=13&route-trip-planner=T&walk-distance-trip-planner=.75
https://www.wmata.com/schedules/trip-planner/trip-planner-results.cfm?locationLatLng=38.9661738%2C-76.9565782&destinationLatLng=38.9037406%2C-77.0362967&first-form=&location=3575+EAST-WEST+HWY&destination=DOWNTOWN&travelby-trip-planner=BCFKLRSTX123&arrdep-trip-planner=D&hour-leaving-trip-planner=10&minute-leaving-trip-planner=15&period-leaving-trip-planner=AM&month-leaving-trip-planner=10&day-leaving-trip-planner=13&route-trip-planner=T&walk-distance-trip-planner=.75
https://www.wmata.com/schedules/trip-planner/trip-planner-results.cfm?locationLatLng=38.9661738%2C-76.9565782&destinationLatLng=38.9037406%2C-77.0362967&first-form=&location=3575+EAST-WEST+HWY&destination=DOWNTOWN&travelby-trip-planner=BCFKLRSTX123&arrdep-trip-planner=D&hour-leaving-trip-planner=10&minute-leaving-trip-planner=15&period-leaving-trip-planner=AM&month-leaving-trip-planner=10&day-leaving-trip-planner=13&route-trip-planner=T&walk-distance-trip-planner=.75
https://www.wmata.com/schedules/trip-planner/trip-planner-results.cfm?locationLatLng=38.9661738%2C-76.9565782&destinationLatLng=38.9037406%2C-77.0362967&first-form=&location=3575+EAST-WEST+HWY&destination=DOWNTOWN&travelby-trip-planner=BCFKLRSTX123&arrdep-trip-planner=D&hour-leaving-trip-planner=10&minute-leaving-trip-planner=15&period-leaving-trip-planner=AM&month-leaving-trip-planner=10&day-leaving-trip-planner=13&route-trip-planner=T&walk-distance-trip-planner=.75
https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf


 

46 

major performing arts venues and sports stadiums such as the Kennedy Center, the National Theatre, FedEx Field and 
Nationals Park.40 The city has 18 Michelin Star Restaurants.41  

Economic & Demographic Profile 

 

 
40 CBRE. “Why DC Report?” 2020, p. 23, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.  
41 CBRE. “Why DC Report?” 2020, p. 25, https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf.  

https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf
https://www.cbre.com/-/media/project/cbre/dotcom/global/offices/washington-dc/whydc-2020.pdf


 

47 

 



 

48 

 



 

49 

 



 

50 

 



 

51 

 



 

52 

 
According to Moody’s, Washington-Arlington-Alexandria’s recovery will be a step behind the regional and national 
averages as hiring in core government stalls. Longer term, the region will keep pace with the United States thanks to 
its favorable demographics and its emergence as an east coast tech hub. 

Neighborhood Analysis 

The Property is situated in the northeast portion of the Washington, D.C. MSA. The Property’s local area is generally 
considered to be the defined by the following geographical boundaries for the purposes of this analysis. 

• North: State Highway 193 
• East: Adelphi Road / State Highway 500 
• South: State Highway 501 
• West: Riggs Road 
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Neighborhood Demographics 

According to the Appraisal, the following table summarizes the demographic data for the one-, three-, and five-mile 
radii around the Property: 

 
The neighborhood around the Property is approximately 90% developed and features both residential and commercial 
developments. Land use patterns follow traditional development trends with the more intense commercial and retail 
uses located along major thoroughfares, at major intersections and the residential uses located in the interior sections. 
Multifamily developments also tend to cluster in various parts of the area and provide transitional uses between 
residential and commercial / retail development on the major thoroughfares. Portions of the area are in a transitional 
state, as evidenced by the mixture of old and new developments. The desirability of the neighborhood should continue 
for the foreseeable future. 
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Market Analysis 

Washington, D.C. MSA Multifamily Market 

The discussion below reflects the market conditions as of Q2 of 2022 and provides information regarding both the 
overall Washington, D.C. MSA multifamily market and the Property’s submarket (Hyattsville, Maryland). 

CoStar rates multi-family properties using a star rating, in which 1 and 2-star properties generally equate to the more 
traditional Class C rating; 3-star properties generally equate to Class B; and 4 and 5-star properties generally equate 
to Class A. The Property is considered a Class A asset. 

• Class A – Class A properties are characterized by high quality construction and finishes, high occupancy 
levels, sophisticated amenities and top rental rates.  

• Class B – Class B properties are regarded as modern (although not necessarily new) buildings, or old (i.e., 
Class C) structures recently renovated to modern standards. They are characterized by good locations, 
reasonably high occupancy levels and competitive rental rates. 

• Class C – Class C properties are described as the lowest quality apartments available in the market. These 
buildings are generally old, but in fair condition. Rental rates are the lowest within the market and amenities 
tend to be limited. 

 

 
The Washington, D.C. multifamily market ended Q2 of 2022 with a vacancy rate of 5.92%. The vacancy rate 
decreased over Q1 of 2022, with net absorption totaling 3,525 units in Q2 of 2022. Rental rates increased from Q1 of 
2022 to Q2 of 2022, ending at $2,080. A total of 2,631 units was delivered to the market in Q2 of 2022, with 34,268 
units still under construction at the end of Q2 of 2022. 
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Net absorption for the overall Washington, D.C. multifamily market was 3,525 units in Q2 of 2022. That compares 
to 3,806 units in Q1 of 2022, 2,621 units in Q4 of 2021, and 6,938 units in Q3 of 2021. Net absorption in the market 
over the prior 12 months totaled 16,890 units. 

The Class A Washington, D.C. multifamily market recorded net absorption of 2,756 units in Q2 of 2022, compared 
to 2,966 units in Q1 of 2022, 2,072 units in Q4 of 2021, and 5,271 units in Q3 of 2021. 

The Class B Washington, D.C. multifamily market recorded net absorption of 763 units in Q2 of 2022, compared to 
868 units in Q1 of 2022, 523 units in Q4 of 2021, and 1,415 units in Q3 of 2021. 

The Class C Washington, D.C. multifamily market recorded net absorption of six units in Q2 of 2022, compared to -
28 units in Q1 of 2022, 26 units in Q4 of 2021, and 252 units in Q3 of 2021. 

Net absorption for the Hyattsville submarket was 83 units in Q2 of 2022. That compares to six units in Q1 of 2022, 
78 units in Q4 of 2021, and 371 units in Q3 of 2021. 
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Vacancy for the overall Washington, D.C. multifamily market decreased to 5.92% in Q2 of 2022. That compares to 
6.12% in Q1 of 2022, 6.45% in Q4 of 2021, and 6.42% in Q3 of 2021. 

Class A properties in the Washington, D.C. multifamily market reported a vacancy rate of 8.58% at the end of Q2 of 
2022, 8.78% at the end of Q1 of 2022, 9.44% at the end of Q4 of 2021, and 9.13% at the end of Q3 of 2021. 

Class B properties in the Washington, D.C. multifamily market reported a vacancy rate of 4.24% at the end of Q2 of 
2022, 4.51% at the end of Q1 of 2022, 4.71% at the end of Q4 of 2021, and 4.89% at the end of Q3 of 2021. 

Class C properties in the Washington, D.C. multifamily market reported a vacancy rate of 4.14% at the end of Q2 of 
2022, 4.15% at the end of Q1 of 2022, 4.12% at the end of Q4 of 2021, and 4.23% at the end of Q3 of 2021. 

The overall vacancy rate in the Hyattsville submarket at the end of Q2 of 2022 was 3.31%. The vacancy rate was 
3.68% at the end of Q1 of 2022, 3.71% at the end of Q4 of 2021 and 4.06% at the end of Q3 of 2021. 

 
The average asking rental rate for available multifamily space, all classes, was $2,080 per unit per month at the end 
of Q2 of 2022 in the Washington, D.C. MSA. This represented a 3.4% increase in quoted rental rates from the end of 
Q1 of 2022, when rents were reported at $2,012 per unit. 

The average quoted rate within the Class sector was $2,527 at the end of Q2 of 2022, while Class B rates stood at 
$1,829, and Class C rates at $1,515. At the end of Q1 of 2022, Class A rates were $2,430 per unit, Class-B rates were 
$1,775, and Class C rates were $1,491. 

The average quoted asking rental rate in the Hyattsville submarket was $1,657 per unit per month at the end of Q2 of 
2022. In Q1 of 2022, quoted rates were $1,617. 

Inventory and Construction  

During Q2 of 2022, a total of 2,631 multifamily units was completed in the Washington, D.C. MSA. This compares 
to a total of 2,155 units completed in Q1 of 2022, 2,969 units completed in Q4 of 2021, and 3,486 units completed in 
Q3 of 2021. 

There were 34,268 multifamily units under construction at the end of Q2 of 2022. 
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Market Outlook  

The Washington, D.C. multifamily market ended Q2 of 2022 with an overall vacancy rate of 5.92%. The vacancy rate 
decreased over the prior quarter, with net absorption totaling 3,525 units in Q2 of 2022. Rental rates increased $68.10 
per unit per month over the prior quarter and ended at $2,080 per unit per month. A total of 2,631 units was delivered 
in Q2 of 2022, with 34,268 units still under construction at quarter-end. 

 

 
The Hyattsville submarket ended Q2 of 2022 with a multifamily vacancy rate of 3.31%. The vacancy rate decreased 
over the prior quarter, with net absorption totaling 83 units in Q2 of 2022. Rental rates increased compared to the 
prior quarter, ending Q2 of 2022 at $1,657. Zero units was delivered to the submarket, with 1,178 units still under 
construction at the end of Q2 of 2022. 
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Net absorption for the overall Hyattsville submarket was 83 units in Q2 of 2022. That compares to six units in Q1 of 
2022, 78 units in Q4 of 2021, and 371 units in Q3 of 2021. Net absorption in the submarket over the prior 12 months 
totaled 538 units. 

The Class A properties in the Hyattsville multifamily submarket recorded net absorption of 12 units in Q2 of 2022, 
compared to negative four units in Q1 of 2022, zero units in Q4 of 2021, and 274 units in Q3 of 2021. 

The Class B properties in the Hyattsville multifamily submarket recorded net absorption of 77 units in Q2 of 2022, 
compared to 28 units in Q1 of 2022, 71 units in Q4 of 2021, and 75 units in Q3 of 2021. 

The Class C properties in the Hyattsville multifamily submarket recorded net absorption of negative six units in Q2 
of 2022, compared to -18 units in Q1 of 2022, seven units in Q4 of 2021, and 23 units in Q3 of 2021. 

 
Multifamily vacancy for the Hyattsville submarket decreased to 3.31% in Q2 of 2022. That compares to 3.68% in Q1 
of 2022, 3.71% in Q4 of 2021, and 4.06% in Q3 of 2021. 
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Class A properties in the Hyattsville multifamily submarket reported a vacancy rate of 4.40% at the end of Q2 of 
2022, 4.75% at the end of Q1 of 2022, 4.64% at the end of Q4 of 2021, and 4.66% at the end of Q3 of 2021. 

Class B properties in the Hyattsville multifamily submarket reported a vacancy rate of 2.93% at the end of Q2 of 
2022, 3.50% at the end of Q1 of 2022, 3.72% at the end of Q4 of 2021, and 4.25% at the end of Q3 of 2021. 

Class C properties in the Hyattsville multifamily submarket reported a vacancy rate of 3.54% at the end of Q2 of 
2022, 3.42% at the end of Q1 of 2022, 3.07% at the end of Q4 of 2021, and 3.20% at the end of Q3 of 2021. 

 
The average asking rental rate for available multifamily space in the Hyattsville submarket across all classes was 
$1,657 per unit per month at the end of Q2 of 2022. This represented a 2.5% increase in quoted rental rates from the 
end of Q1 of 2022 when rents were reported at $1,617 per unit. 

The average quoted rate within the Class A sector was $2,260, while Class B rates stood at $1,572 and Class C rates 
at $1,415, all at the end of Q2 of 2022. At the end of Q1 of 2022, Class A rates were $2,158 per unit, Class-B rates 
were $1,546, and Class C rates were $1,386. 

Inventory & Construction 

For the past year, zero units have been completed in the Hyattsville submarket. However, there were 1,178 multifamily 
units under construction at the end of Q2 of 2022. 

 
Hyattsville Submarket Outlook 

The Hyattsville submarket ended Q2 of 2022 with an overall multifamily vacancy rate of 3.31%. The vacancy rate 
decreased over the prior quarter, with net absorption totaling 83 units in Q2 of 2022. Rental rates increased $40.07 
per unit per month over the prior quarter and ended at $1,657 per unit per month. A total of zero units was delivered 
and 1,178 units were still under construction at the end of Q2 of 2022. 
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Market Rent 

Property Unit Summary 
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Current Rental Rates 

Per the rent roll dated August 23, 2022, the Property was 94.2% occupied with the quoted and in-place (contract) rates 
summarized in the following table. 

 
As shown, the average in-place rate is 8.1% lower than the average quoted rate. For purposes of the foregoing analysis, 
the Property’s historical leasing data and the comparable rental data have been relied upon to estimate market rates 
for the Property’s units. 

Concessions 

As of the date of the survey, minor leasing concessions were being offered with respect to three units at the Property. 
The Property historically offered minor concessions.  

Comparable Rents 

Comparable properties of similar vintage and with similar amenities as the Property in the immediate area have also 
been considered. The leasing concessions being offered at the Property as of the date of the survey are summarized in 
the following table. 
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Each comparable property competes directly with the Property for prospective tenants. While some of the comparables 
may be similar, slightly superior or slightly inferior to the Property with regard to specific characteristics, each 
comparable comprises a unique combination of specific location, amenities, unit sizes, floor plans, etc. that impacts 
its per unit and per square foot rental rates. Although an overall qualitative adjustment to each comparable has not 
been assigned, the analysis in this portion of the Memorandum considers the unique factors of each comparable in 
connection with the unit-by-unit analysis. 

 
The Property’s average contract and asking rents are analyzed against the comparable properties in the following 
tables, and the Appraisal identifies a “market rent” based on each unit type at the Property. 

Studio / One-Bedroom 
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The selected comparable units range from 250 square feet to 867 square feet. The Property’s studio and one-bedroom 
floor plans fall within and above such range. The asking rents for the Property’s studio and one-bedroom floor plans 
are near the middle of the comparable range. The contract rents for the Property’s studio and one-bedroom floorplans 
fall near the middle to low end of the comparable range. 
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The market rent for the Property’s floor plans in the context of the asking rent is considered in the following table. 
The reconciled rates are indicative of the Property’s historical performance and appear reasonable based on the 
comparables. 

 
Two-Bedroom 
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The comparable two-bedroom units range from 850 square feet to 1,740 square feet. The Property’s two-bedroom 
floorplan falls within this range. The asking rents for the Property’s two-bedroom floorplans fall between the lower 
end and just below the comparable range. The contract rents for the Property’s two-bedroom floorplans fall toward 
the lower end and just below the comparable range. 

The market rent for the Property’s floor plans with respect to the asking rent are considered in the following table. 
The reconciled rates are indicative of the Property’s historical performance and appear reasonable based on the 
comparables. 
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Market Rent Conclusions 

The following market rent conclusions can be reasonably reach based on the market rents for the Property, which are 
consistent with the market 

 
Vacancy 

Five competitive market-rate rental properties in the general vicinity are compared in the following table. In total, 
such competitive properties offer a total of 1,561 rental units. The comparables’ reported occupancy rates are 
summarized in the following table. 

 
[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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ACQUISITION OF THE PROPERTY AND FINANCING TERMS  

Prior to the Closing, the Sponsor facilitated the assignment of all of the rights under the Original PSA to the 
Trust. On October 20, 2022, the Trust closed on the acquisition of the Property with proceeds derived from (i) the 
Bridge Equity raised and contributed by the Depositor, and (ii) proceeds from the Loan provided from the Lender. At 
the time of the Closing, the Trust incurred the obligation to pay the Sponsor the Acquisition Fee and the obligation to 
pay the Manager the Finance Fee. In connection with the formation of the Trust and the foregoing transactions, the 
Trust issued to the Depositor all of the Class 2 Beneficial Interests. Through the proceeds derived from the syndication 
of Interests pursuant to this Offering, the Trust intends to redeem the Class 2 Beneficial Interests issued to the 
Depositor. 

Financing 

In connection with the Loan, the Sponsor obtained the Appraisal for the Property prepared by BBG, dated 
October 10, 2022, reflecting a market value, “As Is,” for the Property of $106,350,000.  

Contemporaneously with the Closing, the Trust obtained the Loan in the original principal amount of 
$57,184,000 from the Lender under the Fannie Mae DUS program. The Loan Documents executed concurrently with 
the Closing and the funding of the Loan provide for a $57,184,000 Loan with a ten-year term, interest-only payments 
until the maturity date of the Loan, and an interest rate equal to 5.01% per annum. 

The Property is subject to a first-priority mortgage and other standard collateral rights granted in favor of the 
Lender, to secure the Trust’s obligations under the Loan. The Loan is “non-recourse” to the Trust except for standard 
non-recourse carve outs contained within the Loan Documents.  

As Beneficial Owners in the Trust, the Purchasers are not required to execute personal guarantees for any 
portion of the Loan or an environmental indemnity agreement in favor of the Lender, and will not incur any personal 
liability with respect to the operation of the Property or under the Loan Documents, including liability for 
environmental claims. However, since the Property secures the Trust’s obligations under the Loan, Beneficial Owners 
could lose their entire Interests if the Trust were to default on the Loan and Lender were to foreclose on the Property. 
See “Risk Factors – Risks Relating to Financing of the Property.” 

Summary of Loan Terms  

Principal Amount $57,184,000 

Term; Maturity Date 10 years, maturing November 1, 2032 

Interest Rate 5.01% per annum 

Amortization None. 

Late Charges For any payment not timely made, the Trust will pay to the Lender upon 
demand an amount equal to the delinquent amount then due under the Loan 
Documents multiplied by four percent. Late charges are paid in addition to (and 
not in lieu of) any interest payable at the default rate.  

Repayment The Loan will be interest-only until the maturity date of the Loan, resulting in 
debt service payments until such time of approximately $2,904,709 per year.  

Payments under the Loan will first be applied toward the payment of amounts 
(other than interest) due to the Lender under the Loan Documents, then to 
accrued but unpaid interest and the balance will be applied toward the reduction 
of principal. 

Additional Reserves from Loan 
Proceeds 

The Loan Documents provide for one lender-controlled reserve account with 
respect to the Loan: the Replacement Reserve Account. The Trust used 
$277,200 of the Loan proceeds to fund its initial contribution to the 
Replacement Reserve Account, as required under the Loan Documents. In 
addition to the Lender Reserves and various other reserves established in 
connection with the Loan, the Trust has established (and controls) the 
Supplemental Trust Reserve. The Supplemental Trust Reserve will be funded 
from a combination of Loan proceeds ($1,700,000) and Offering proceeds 
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($6,060,150 for costs and expenses associated with the Property, in an 
aggregate amount equal to $7,760,150). 

Assumption The Lender has agreed not to unreasonably withhold consent to the transfer of 
the Property and the assumption of the Loan if certain conditions are met. The 
Lender is entitled to receive any reasonable out-of-pocket costs and expenses, 
including reasonable attorney fees, incurred by the Lender in connection with 
such a transfer and may also be entitled to a transfer fee and a review fee plus 
processing and administrative fees associated with the transfer. 

Collateral The Loan is secured by (i) a first priority lien or deed of trust (the “Mortgage”) 
and other security instruments in or related to the Property, and (ii) a valid and 
perfected security interest in all personal property owned by the Trust located 
on or used in connection with the Property and any improvements thereon. The 
Master Tenant has entered into a separate Subordination Agreement (the 
“Subordination Agreement”) pursuant to which the Master Lease will be 
subordinated to the Loan and the Master Tenant’s interest in the Property and 
tenant leases has been assigned to the Lender as additional collateral. 

Prepayment Prepayment in full is permitted on the day prior to any scheduled payment date 
provided that a prepayment premium accompanies such payment. The 
prepayment premium will be the greater of the amount calculated using the 
Fannie Mae Yield Maintenance Prepayment formula described in the Loan 
Documents, or 1.0%. From the sixth month to the fourth month prior to loan 
maturity, the prepayment premium shall be 1.0% and there shall be no 
prepayment premium during the last three months of the loan term. 

Impositions The Trust is required to make monthly deposits into an imposition account for 
payment of property taxes, assessments, insurance premiums and other similar 
charges affecting the Property, in amounts established by the Lender in its 
discretion. The Master Tenant is required to fund these deposits as part of 
Additional Rent under the Master Lease. 

Insurance The following insurance coverages are required under the Loan Documents, 
among others: 

• keep the Improvements (as defined in the Loan Agreement) insured at all 
times against any hazards, which insurance shall include coverage against 
loss by fire and all other perils insured by the “special causes of loss” 
coverage form, general boiler and machinery coverage, business income 
coverage, and flood (if any of the Improvements are located in an area 
identified by the Federal Emergency Management Agency (or any 
successor) as an area having special flood hazards and to the extent flood 
insurance is available in that area), and may include sinkhole insurance, 
mine subsidence insurance, earthquake insurance, terrorism insurance, 
windstorm insurance and, if the Property does not conform to applicable 
building, zoning, or land use laws, ordinance and law coverage; 

• commercial general liability insurance, workmen’s compensation 
insurance, and such other liability, errors and omissions, and fidelity 
insurance coverage; and 

• builder’s risk and public liability insurance, and other insurance in 
connection with completing the repairs or replacements, as applicable. 

Events of Default The “Events of Default” under the Loan Documents include the following, 
among others: 

• any failure by the Trust to pay or deposit when due any amount required 
by the Loan Documents; 

• any failure to maintain the insurance coverage required by any Loan 
Document; 
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• any failure by the Trust to remain a single purpose entity; 
• if any warranty, representation, certification, or statement of the Trust in 

the Loan Documents is false, inaccurate, or misleading in any material 
respect when made; 

• fraud, gross negligence, willful misconduct, or material misrepresentation 
or material omission by or on behalf of the Trust or any of its officers, 
directors, trustees, partners, members, or managers; 

• the occurrence of any transfer not permitted by the Loan Documents; 
• the occurrence of a bankruptcy event; 
• the commencement of a forfeiture action or proceeding, whether civil or 

criminal, which, in the Lender’s reasonable judgment, could result in a 
forfeiture of the Property or otherwise materially impair the lien created 
by the Loan Agreement or the Lender’s interest in the Property; 

• any failure by the Trust to complete any repair related to fire, life, or 
safety issues in accordance with the terms of the Loan Agreement; 

• any exercise by the holder of any other debt instrument secured by a 
mortgage, deed of trust, or deed to secure debt on the Property or any 
interest therein of a right to declare all amounts due under that debt 
instrument immediately due and payable;  

• any termination, amendment, or modification of the Master Lease not 
permitted by the Loan Documents; and 

• any default by the Master Tenant with respect to any of the Operating 
Covenants (as defined in the Subordination Agreement). 

Remedies In addition, other events of noncompliance with the terms and conditions of the 
Loan Documents will become events of default subject to applicable cure 
periods. 

Upon the occurrence of an Event of Default, the Lender may exercise all 
remedies available under the Loan Documents at law or in equity, including 
but not limited to: 

• accelerating the Loan; 
• collecting rent; 
• foreclosing on the Property and applying the proceeds from a sale of the 

Property; 
• proceeding by lawsuit to enforce the payment of any debt under the Loan 

Documents; 
• exercising any other right available to the Lender under the Loan 

Documents; and 
• applying amounts held in any reserve accounts and all cash proceeds from 

the operation of the Property. 

Indemnification The Trust will generally indemnify the Lender and its affiliates against losses 
incurred in connection with the Loan, the security arrangements or the 
Replacement Reserve Account. In addition, the Trust executed an 
Environmental Indemnity Agreement, pursuant to which the Trust will 
generally indemnify the Lender and its affiliates against environmental 
liabilities arising from ownership and operation of the Property. Purchasers are 
not directly subject to any such indemnification obligations. 

Limited Recourse The Loan is non-recourse, meaning that the Lender may only seek recovery 
against the Trust from the liquidation of the collateral for any amounts that 
remain due under the Loan after a default. However, the Loan contains certain 
events of default that would allow the Lender, in addition to foreclosing on the 
Property and the personal property of the Trust related thereto, to proceed 
against the Trust itself (but not against Purchasers) to repay losses incurred by 
the Lender or, in some instances, the full amount of the Loan (i.e., certain non-
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recourse carve outs). Thus, defaults for nonrecourse carve out items may 
trigger “springing” liability to the Trust in an amount equal, in certain 
instances, to the full amount of the Loan. 

Purchasers may request copies of the Loan Documents from the Sponsor for 
further review and details concerning these potential obligations. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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THE MANAGER  

Manager and Officers of the Manager 

The Manager of the Trust will be relying on senior members of the Sponsor’s management team, whose 
biographical information is described in detail below. The Sponsor’s officers and directors are set forth below. 

Name Age Position and Office 

John E. Carter 62 Executive Chairman 
Dallas Whitaker 61 Chief Executive Officer 
Lisa Drummond 58 Chief Operating Officer 
Thomas Guard 58 Chief Financial Officer 
Gael Ragone 33 President 
Ray L. Hutchinson 53 Executive Vice President 
Cynthia M. Pfeifer 63 Chief Executive Officer, Carter Multifamily 
James Sauls 54 Executive Vice President, Carter Multifamily 
Ryan Gray  44 Executive Vice President of Investments 

 

Carter Funds Leadership Team 

John E. Carter – Executive Chairman  

John Carter serves as Executive Chairman and a member of the investment committee of the Sponsor of the 
Trust and this Offering. He serves as a member of the board of directors of Carter Multifamily Growth & Income 
Fund, LLC. Mr. Carter is also the Executive Chairman and a member of the investment committee for Carter 
Multifamily Growth & Income Advisors, LLC and as Executive Chairman of Carter Multifamily Fund Management 
Company, LLC (“Carter Multifamily”). Mr. Carter founded and served as President, CEO and Chairman of Carter 
Validus Mission Critical REIT, formed in 2009, and Carter Validus Mission Critical REIT II, formed in 2014, which 
are non-traded REITs focused on acquiring net leased healthcare and data center facilities. He also formed Carter 
Validus, the sponsors of the REITs, and served as these companies’ President and CEO. Mr. Carter retired from his 
roles at the Carter Validus sponsors in 2017 and from the REIT Board in 2020. Combined, the Carter Validus REITs 
have raised over $3.0 billion in equity and acquired, portfolios totaling over $4.1 billion consisting of 150+ commercial 
real estate assets spanning 11 million rentable square feet across 31 states. In October 2019, Carter Validus Mission 
Critical REIT merged into Carter Validus Mission Critical REIT II to form a $3.2 billion REIT. In 2007, Mr. Carter 
was a founding board member of GulfShore Bank, a community bank located in Tampa, Florida, where he served on 
the Board and on the loan and audit committees until the bank was sold to Seacoast Bank in April 2017. Mr. Carter 
formed his investment advisory business in 1992 and acquired, financed, managed and sold over $9.7 billion of 
commercial real estate assets, across the United States for domestic and foreign investors over the following 16 years. 
Mr. Carter founded Newport Partners in 1990 and grew the company into a full-service real estate firm covering the 
major markets throughout Florida. In 2000, he merged Newport Partners into Carter & Associates, LLC (“C&A”) a 
large national developer formed in 1958, where he served as Vice Chairman and Principal for 17 years prior to retiring 
in 2017. In the 1980s, Mr. Carter worked at Citicorp where he focused on tax shelter, Industrial Revenue Bonds, and 
other real estate financing transactions. He serves on the Institute for Portfolio Alternatives (“IPA”) and IPA PAC 
Boards and has been a member of IPA executive committee and a member of NAREIT’s Public Non-Listed REIT 
Council Executive Committee. Mr. Carter obtained a bachelor’s degree in Economics from St. Lawrence University 
in 1982, and a Master’s in Business Administration from Harvard University in 1989. Mr. Carter has voting control 
over the Manager and its affiliates. 

Robert Dallas Whitaker (“Dallas”) – Chief Executive Officer  

Dallas Whitaker serves as Chief Executive Officer and a member of the investment committee of the Sponsor 
of the Trust and this Offering. He is co-founder and shareholder of Carter Multifamily. Mr. Whitaker has a 35-year 
career in commercial real estate, predominantly working with, and advising, public and private institutional real estate 
owners, developers and investors. During his career, Mr. Whitaker has participated in approximately $5.8 billion worth 
of acquisitions, development, leasing transactions, asset management and capital raising activities. His expertise 
encompasses multiple real estate sectors including office, industrial, retail, healthcare, multifamily and data centers. 
Previously, from April 2018 through November 2018, Mr. Whitaker served as Chief Investment Officer and as a 
member of the investment committee for CV Data Center Growth & Income Fund, LLC. He also served as Chief 
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Portfolio Manager of Carter Validus Advisors II, LLC from May 2017 to November 2018 where he oversaw 
acquisitions and leasing activities for collective real estate portfolios totaling more than $4 billion in aggregate 
investment price. In this role, Mr. Whitaker worked closely with Product Development on new product strategies and 
capital raising activities for Carter Validus Mission Critical REIT II, Inc. Prior to this role, Mr. Whitaker served as 
Senior Vice President for Carter Validus Advisors II, LLC from February 2015 to May 2017 leading the Product 
Development Group. In 2007, Mr. Whitaker founded Greystone Equity LLC., a commercial real estate investment and 
advisory firm with collective assets under management totaling over $200 million where he served as President and 
CEO from July 2007 to February 2015. Previously, from January 2000 to June 2007, he served as a Senior Vice 
President with Colonial Properties Trust, a publicly traded real estate investment trust, where he was integral in 
assembling and operating a 20 million square foot portfolio of office properties located throughout the southeast and 
Texas. Mr. Whitaker spent the majority of the first half of his career working with three regional and national real 
estate investment and development firms including JMB Property Company from 1988 to 1991, C&A from 1991 to 
1996, and Daniel Corporation from 1997 to 2000. His responsibilities and activities primarily focused on leasing, 
development, brokerage and property management. Additionally, Mr. Whitaker has been very active in several local 
and national real estate industry associations and organizations, having served on the boards and as chapter president 
of NAIOP, CCIM and the Real Estate Investment Council of Tampa Bay. He currently serves on the Alternative & 
Direct Investment Securities Association (ADISA) Board of Directors. He is a licensed real estate broker in Florida 
and Alabama, holds the Certified Commercial Investment Member designation and obtained a bachelor’s degree in 
Political Science from Furman University in 1984. 

Lisa A. Drummond – Chief Operating Officer 

Lisa Drummond serves as the Chief Operating Officer and Secretary for and a member of the investment 
committee of the Sponsor of the Trust and this Offering. She also serves as Chief Operating Officer and Secretary for 
and is a member of the investment committee of Carter Multifamily Growth & Income Advisors, LLC, and as Chief 
Operating Officer and Secretary of Carter Multifamily. Ms. Drummond is also the Secretary and Chief Operating 
Officer a newly-formed Maryland corporation that intends to offer shares of common stock pursuant to Regulation D 
under the Securities Act and target data center assets. She has served as the Chief Operating Officer and Secretary of 
Carter Validus Mission Critical REIT II, Inc. and of Carter Validus Advisors II, LLC since January 2013. She has also 
served as Secretary of Carter Validus Mission Critical REIT, Inc. and Chief Operating Officer and Secretary of 
Carter/Validus Advisors, LLC since December 2009. She has also served as Chief Operating Officer and Secretary of 
Carter Validus REIT Investment Management Company, LLC, Carter Validus REIT Management Company II, LLC 
and CV REIT Management Company, LLC. Ms. Drummond has more than 28 years of real estate experience 
involving real estate accounting, asset management, property 89 management and financial analysis. Ms. Drummond 
joined C&A in January 2000 as a Vice President in its Transaction Services Group, as part of the merger of Newport 
Partners LLC and C&A. In such capacity, Ms. Drummond’s responsibility and focus was on all aspects of asset 
management, financial analysis, and acquisition and financing, including overseeing the due diligence work and 
support for acquisition and disposition transactions. From December 2003 to December 2010, Ms. Drummond was 
actively involved in the acquisition and financing process of over $3.5 billion in real estate transactions. Prior to the 
merger with C&A, Ms. Drummond was with Newport Partners LLC since July 1996, serving as its Controller. Prior 
to joining Newport Partners LLC in July 1996, Ms. Drummond worked with JPI Multifamily for two years and Anterra 
Realty Corporation, a multifamily real estate company, for five years, both of which are located in Dallas, Texas. Ms. 
Drummond obtained a bachelor’s degree in Accountancy from the University of Missouri in Columbia, Missouri in 
1985.  

Thomas W. Guard (“Tom”) – Chief Financial Officer 

Tom Guard serves as the Chief Financial Officer and a member of the investment committee of the Sponsor 
of the Trust and this Offering. He also serves as the Chief Financial Officer and is a member of the investment 
committee of Carter Multifamily Growth & Income Advisors, LLC, and as Chief Financial Officer of Carter 
Multifamily. Mr. Guard has 30 years of experience in accounting and financial reporting, corporate finance, capital 
markets, and capital planning. Prior to joining our advisor, Mr. Guard was Senior Vice President Finance of Uniti 
Fiber LLC from September 2016 through November 2017 where he led the accounting, finance and contracts 
administration teams. From September 2007 through August 2016, Mr. Guard was Chief Financial Officer with Tower 
Cloud, Inc. prior to its merger with Uniti Fiber. While at Tower Cloud, he was responsible for all aspects of the 
company’s financial areas including capital and financial planning, accounting operations, financial reporting, treasury 
and all administrative and human resources functions. Mr. Guard was a key executive responsible for growing, 
financing, managing and then successfully selling the company to Uniti Fiber. Prior to joining Tower Cloud, from 
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April 2002 through April 2007, Mr. Guard was Senior Vice President and Treasurer with Global Signal, Inc., a publicly 
traded REIT, owner and operator of approximately 11,000 wireless communication towers with a $3.9 billion market 
value. While at Global Signal, Mr. Guard led the treasury, corporate development and contracts administration 
departments and was actively involved in structuring and raising $3.5 billion of CMBS and bank debt and its $145 
million IPO used to finance its real estate, including the $1.25 billion acquisition of 6,600 towers from Sprint. Mr. 
Guard started his career with Price Waterhouse in St. Louis spending four years there, then spent five years in banking 
and consulting positions. Mr. Guard is a Certified Public Accountant licensed in the state of Missouri and obtained a 
master’s degree in Business Administration from the University of Florida in Gainesville, Florida in 1992 and a 
bachelor’s degree in Business Administration in Accounting from the University of Missouri in St. Louis, Missouri 
in 1986. 

Gael C. Ragone – President  

Gael Ragone serves as President of Carter Exchange and a member of the investment committee of the 
Sponsor of the Trust and this Offering. Throughout her career, she has been involved in over $4 billion in alternative 
investment offerings and real estate transactions. Prior to founding Carter Exchange, Ms. Ragone was the Vice 
President of Product Management at Carter Validus Advisors II, LLC from May 2017 to June 2018. During this time, 
she was responsible for supporting the company’s $3.5 billion+ equity raise, coordination of third-party due diligence 
reports, and development of future products. From January 2016 to May 2017, Ms. Ragone served as the Carter 
Validus Mission Critical REIT II National Product Manager for SC Distributors, LLC where she represented Carter 
Validus on a national level. In this role, she served as the fund’s expert consultant to the national sales force. She 
traveled the country, cultivating numerous relationships within the industry, while speaking at broker-dealer 
conferences, industry events, client seminars, and advisor meetings. In this role, Ms. Ragone raised over $400 million 
for Carter Validus Mission Critical REIT II in 2016 and 2017. From February 2012 to January 2016, she served four 
years at Carter Validus REIT Management Company II, LLC and CV REIT Management Company, LLC working 
with the Acquisitions and Credit Underwriting teams for the Carter Validus portfolios. Ms. Ragone was part of the 
team that executed over $2 billion of healthcare and data center transactions for the Carter Validus Mission Critical 
REIT Carter Validus Mission Critical REIT II portfolios. Prior to working with Carter Validus, she worked with Penn-
Florida Companies, LLC, a full service commercial real estate development brokerage, and management company. 
Ms. Ragone received a bachelor’s degree in Economics and a bachelor’s degree in Mathematics from the College of 
the Holy Cross in Worcester, Massachusetts in 2011, and a Master’s in Business Administration in Finance from the 
Huizenga College of Business at Nova Southeastern University in Davie, Florida in 2013.  

Raymond L. Hutchinson (“Ray”) – Executive Vice President 

Ray Hutchinson serves as Executive Vice President of Carter Exchange and a member of the investment 
committee of the Sponsor of the Trust and this Offering. He also serves as Chief Investment Officer of Carter 
Multifamily Growth & Income Advisors, LLC, and is a member of the investment committee of the advisor. Mr. 
Hutchinson is also a principal of our sub-advisor, Allegiant Multifamily Capital Advisors, Inc. Mr. Hutchinson is a 
multifamily expert with over 25 years of REIT executive leadership, development, investment, and operational 
experience in institutionally owned real estate and brings a vast array of acquisition, construction, and disposition 
experience to our advisor in a sub-advisory role. He has been involved in well over $5.0 billion of investment activity 
including acquisitions, dispositions and development of garden, mid-rise and high-rise apartment homes. He also has 
extensive redevelopment experience having managed core and value-add portfolios with annual construction and 
redevelopment budgets of $35 million to $40 million. He also was a partner and Chief Operating Officer of Chicago, 
Illinois-based Providence Management Company, LLC which owns and operates a portfolio of 12,000 apartment 
homes with a portfolio value of $1 billion. Ray held key executive level positions from 2004 to 2010 with Birmingham, 
Alabama-based Colonial Properties Trust REIT—a Sunbelt REIT with over 45,000 units and $3.5 billion in value. 
While there, Ray led and completed the integration of the $1.8 billion merger of Cornerstone Realty Trust into the 
operating platform of Colonial Properties Trust in 2005 and completed over $1.0 billion of dispositions to fund 
development pipeline requirements. Prior to joining Colonial Properties Trust, Ray served as Senior Vice-President 
of Charlotte, North Carolina based Summit Properties REIT from 1992 to 2004, where he led a City Team that 
consisted of operations, acquisitions, and development activities on a portfolio of real estate exceeding 10,000 
apartment homes. He has also held senior leadership roles in local and state industry-specific associations and also 
served as a member of the National Multi-Housing Council’s Executive Committee, as well as serving as the former 
President of Big Brothers, Big Sisters of Birmingham. Mr. Hutchinson received a bachelor’s degree in Business 
Administration-Human Resources from the University of Central Florida in Orlando, Florida in 1992. 
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Cynthia M. Pfeifer (“Cindy”) – Chief Executive Officer, Carter Multifamily  

Cindy Pfeifer serves as the Chief Executive Officer of Carter Multifamily Growth & Income Fund, LLC. 
She also serves as Chief Executive Officer and is a member of the investment committee of Carter Multifamily Growth 
& Income Advisors, LLC, and as Chief Executive Officer of Carter Multifamily. Ms. Pfeifer brings more than 30 
years of experience in the commercial and multifamily sectors to the Carter Multifamily Growth & Income Fund, 
LLC. She most recently served as the USA Advisor and Joint Venture Partner for Pancho Real Estate Holdings, a 
privately held global real estate holding and finance company based out of Israel, from October 2011 to August 2017. 
In this role, she matched foreign capital with U.S. real estate and advised investors on domestic markets and real 
estate. She has held the positions of President, Chief Investment Officer, Chief Operating Officer and CFO of a variety 
of real estate organizations, including Place Properties, Lane Co., and C&A. Ms. Pfeifer served as President and Chief 
Operating Officer at Lane Co. from October 2009 to October 2011 where she stabilized and repositioned the company 
during a recession while debt and equity renegotiations were occurring on a $1+ billion portfolio. During that time, 
she positioned the company for growth that led to one of the largest acquisitions in the company’s history ($150 
million). Ms. Pfeifer held the position of Chief Operating Officer from March 2007 to January 2009 and Chief 
Investment Officer from October 2006 to March 2007 for Place Properties, which was one of the top ten multifamily 
builders in the country and largest developer of off-campus student housing and off-base military housing. During this 
time, she oversaw the development and acquisition of a $900 million portfolio (33 properties) over the course of three 
years – from 2006 to 2009 – while managing an additional $400 million portfolio of multifamily assets. She also led 
the team of development, construction, acquisition, and property management and leasing personnel to establish and 
implement the strategic and tactical plans to implement their funds’ investment strategies. Prior to working with Place 
Properties, Ms. Pfeifer was an Owner, Executive Vice President and Chief Financial Officer at C&A, a full service 
commercial real estate development, brokerage, and management company. Ms. Pfeifer served in various leadership 
positions between 1985 and 2006 leading all financial and treasury functions, asset management, marketing & 
research, IT and human resources. She developed and implemented strategies to position the company to take 
advantage of market and business conditions in a highly competitive and rapidly changing industry. Ms. Pfeifer 
obtained a bachelor’s degree in Business Administration in Accounting from the College of William and Mary in 
Williamsburg, Virginia in 1981. 

James S. Sauls – Executive Vice President, Carter Multifamily 

James Sauls serves as Executive Vice President of Carter Multifamily Growth & Income Advisors, LLC, 
and is a member of the investment committee of our advisor. Mr. Sauls is a 27-year veteran of the real estate industry, 
having built and managed several successful real estate firms all within the multifamily space. He is the founder and 
has served as Chief Executive Officer of Benchmark Asset Management, LLC, or Benchmark, since November 1998. 
Benchmark is a multi-platform company, specializing in conventional, student and scattered site housing since 1998. 
Benchmark and its affiliates have participated in the acquisition, disposition and management of over 12,000 units 
representing over $750 million in value stretching from the Carolinas to Texas. Mr. Sauls was a founding member of 
a student housing focused niche company, SHS Management, LLC (“SHS”), actively branded Student Housing 
Solutions, in which he was the Chief Operating Officer from September 2003 to October 2016. SHS was ranked 
among the top 25 National Multifamily Housing firms by Student Housing Business during 2010 and 2011. In his 
position as Chief Operating Officer with SHS and its family of companies, he was responsible for overseeing all 
corporate operations while sourcing debt and equity for the companies’ new product development, product 
repositioning, acquisition, and development. SHS actively managed more than 8,000 beds within its management 
platform. SHS and its predecessors and principals actively developed and principled over $400 million in real estate 
transactions throughout the southeastern United States, including over 11,000 student housing beds, of which 
approximately half were repositioned and 500,000 square feet of retail. Mr. Sauls participated in the startup of a 
community bank, Probank, where he was a 5-year board member from 2007 to 2011 and has been a licensed real 
estate broker in Florida since 1998. Mr. Sauls received his bachelor’s degree in Accounting from Florida State 
University in Tallahassee, Florida in 1994.  

William Ryan Gray (“Ryan”) – Executive Vice President of Investments 

Ryan Gray serves as Executive Vice President of Investments and as a member of the investment committee 
of the Sponsor. Mr. Gray brings more than 20 years of experience to the Sponsor and Manager, which guides him in 
identifying acquisition opportunities for the company. Prior to joining the Sponsor, Mr. Gray most recently served as 
Senior Vice President of Capital Markets-Finance with Jones Lang LaSalle working with the multifamily agency 
platform. Mr. Gray was responsible for transaction review, structuring, pricing, as well as preparation of loan 
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application packages, issuance of loan term sheets and transaction management. Since 2013, Mr. Gray executed over 
$5.5 billion of agency debt representing the financing of over 72,000 multifamily units. Previously, Mr. Gray served 
as Asset Manager of Grandbridge Real Estate Capital and was responsible for the daily servicing and asset 
management of multifamily loans originated under FHA programs 221(d)4, 223(a)7, 232(f). In addition, Mr. Gray 
oversaw BB&T Real Estate Funding’s $800 million bridge loan portfolio. During his tenure he oversaw the funding 
and renovation of 6,065 multifamily units with a total capitalization in excess of $450 million and average renovation 
cost per unit of over $22,000. Mr. Gray previously served as Managing Director of Office Leasing and Sales for 
Gramercy Capital Corp. As Managing Director, he was responsible for asset management as well as the development 
and execution of regional leasing and sales objectives. His focus encompassed over 253 assets containing 15.4 million 
square feet situated in a 12-state region with major office towers in metropolitan areas such as: St. Louis, Chicago, 
Charlotte, Asheville, Winston-Salem, Kansas City, Charleston, Atlanta, Jacksonville, Orlando and Miami. During his 
tenure, Mr. Gray successfully executed disposition transactions for over 2 million square feet generating over $151 
million of sales revenue. Since 2002, Mr. Gray has structured and executed transactions more than $9.75 billion. He 
received a bachelor’s degree in Business Administration from Mississippi State University.  
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PRIOR PERFORMANCE OF THE SPONSOR AND AFFILIATES  

The information presented in this section represents the historical experience of real estate programs 
for which the Sponsor or an affiliate is or was the sponsor. A prospective Purchaser should not assume that he, 
she, or it will experience returns, if any, comparable to those experienced by such prior real estate programs. 
This Memorandum does not include prior performance tables. 

CAUTIONARY NOTE: Carter Exchange has sponsored a limited number of Delaware Statutory 
Trust investment products prior to issuing the Offering. Most prior investment programs discussed herein have 
been offered as REIT and traditional fund offerings. Prospective Purchasers will not acquire any interest in 
any of the previously acquired properties. IT SHOULD NOT BE ASSUMED THAT PURCHASERS 
ACQUIRING INTERESTS WILL EXPERIENCE RETURNS COMPARABLE TO THOSE EXPERIENCED 
BY PURCHASERS IN PRIOR PROGRAMS.  

Experience and Background of the Sponsor 

Key personnel of the Sponsor have over 279 years of combined experience in the commercial real estate 
industry. This proven, diverse team of world-class, real estate experts, entrepreneurs and fund managers have 
completed $23 billion of total commercial real estate acquisitions, financing, development, and capital raising. 
Members of the sponsor’s leadership team have extensive backgrounds in forming and operating investment and real 
estate investment companies in the multifamily, office, industrial, retail, healthcare, and specialty sectors.  

Given Carter Exchange’s close affiliation with Carter Multifamily, it is anticipated that many of the DST 
offerings will be multifamily assets. It is also important to note that certain members of our management have 
significant experience in the areas of strategy, acquisitions, asset management, property management, leasing, 
development/value-add, marketing, operations, dispositions and capital markets related to a variety of multifamily 
asset types, including residential, affordable, manufactured, senior, government and student housing. Together, this 
team has over 50 years of combined experience holding leadership roles at top multifamily investment and brokerage 
companies in the United States and together, have developed, acquired or managed transactions totaling more than 
$86 billion consisting of over 1,000,000 units.  

Below are tables showing certain details concerning Carter Exchange’s recent experience as a sponsor of 
Section 1031-incentivized investment products. The “Offering Price” represents the price paid by the program for 
the property, plus all estimated costs and expenses related to the acquisition and financing, all estimated costs and 
expenses related to the offering, and any initial reserve amounts.  

The tables below have been updated as of October 1, 2022. 

Residential Offerings Offering 
Date 

Property 
Location(s) 

Number 
of Units 

Total Equity 
Raised 

Offering 
LTV 

Offering 
Price 

CX Reagan Crossing, DST 2-20-2020 Covington, LA 288 $19,964,044 51.97% $41,564,044 
CX Retreat at the Park, DST 5-1-2020 Burlington, NC 249 $18,708,724 57.49% $44,008,724 
CX Station at Poplar Tent, DST 9-29-2020 Concord, NC 312 $27,631,804 57.49% $65,006,804 
CX Station at Savannah Quarters, DST 10-29-2020 Pooler, GA 244 $21,173,843 57.14% $49,403,843 
CX Evergreens at Mahan, DST 1-5-2021 Tallahassee, FL 412 $33,792,545 58.07% $80,592,545 
CX Lullwater at Blair Stone, DST 3-15-2021 Tallahassee, FL 244 $27,236,208 53.52% $58,596,208 

CX Multifamily Portfolio, DST 7-1-2021 Grovetown, GA 
and Fairhope, AL 544 $67,319,313 47.67% $128,634,313 

CX EOS Orlando, DST  8-27-2021  Orlando, FL  296  $40,847,758  50.33% $82,245,758  
CX Highland, DST 10-13-2021 Augusta, GA 252 $36,115,575 48.18% $69,766,075 
CX Liberty Mill, DST 11-29-2021 Germantown, MD 304 $65,885,176 43.39% $116,380,176 
CX Alexandria, DST 1-4-2022 Madison, AL 258 $40,891,252 47.48% $77,851,252 
CX Riverstone, DST 1-5-2022 Macon, GA 220 $21,891,829 54.79% $48,424,829 
CX Heritage, DST 1-11-2022 Canton, GA 240 $26,712,757 53.52% $57,473,757 
CX Foundry Yards, DST 2-22-2022 Birmingham, AL 268 $51,612,392 47.55% $98,401,392 
CX Ravella at Town Center, DST 3-31-2022 Jacksonville, FL 306 $51,727,000 51.53% $106,727,000 
CX Cypress McKinney Falls, DST  4-14-2022 Austin, TX 264 $46,321,308 46.77% $87,021,308 
CX Lively Indigo Run, DST 5-26-2022 Ladson, SC 302 $13,743,684* 0.00% $103,237,080 
CX Station at Clift Farm, DST 7-28-2022 Madison, AL 315 $1,991,268* 38.26% $112,442,166 



 

80 

CX Residences at Congressional Village, DST 8-23-2022 Rockville, MD 404 $645,505* 36.50% $127,800,487 
CX Owings Mills Multifamily, DST 9-9-2022 Owings Mills, MD 324 $680,000* 36.75% $116,455,009 
CX Courts of Avalon, DST 9-20-2022 Pikesville, MD 258 $0* 45.90% $90,237,934 

* Sales remain ongoing. 

Industrial Offerings Offering 
Date 

Property 
Location(s) 

Total Equity 
Raised 

Offering 
LTV 

Offering 
Price 

CX Texas Industrial, DST 10-5-2021 Pearland, TX $27,627,000 42.89% $48,378,500 
CX Industrial Logistics, DST 6-27-2022 Meridian, ID $28,891,578* 49.75% $76,781,000 
CX Midwest Industrial Logistics, DST 8-15-2022 Fort Wayne, IN $420,980* 46.47% $129,123,000 

* Sales remain ongoing. 

In addition to the information above, the information presented below represents the historical experience of 
certain real estate programs sponsored or managed over the last 15 years by certain members of our and our advisor’s 
management teams: John Carter, Dallas Whitaker, Gael Ragone, Cindy Pfeifer, Lisa Drummond, James Sauls and 
Ray Hutchinson. Purchasers should not assume that they will experience returns, if any, comparable to those 
experienced by investors in such prior real estate programs. 

During the past 15 years, Lane Management, LLC, Place Properties, LP, Benchmark Asset Management, 
LLC, Providence Management Company, LLC, Colonial Properties Trust, Allegiant/Providence, Summit Properties, 
Inc. and Place Properties, LP have each invested in numerous real estate properties for their own account. Certain 
members of our advisor’s management team have extensive history with these companies. The management team’s 
affiliations with the aforementioned companies are described further in the attached management bios. The table below 
highlights certain projects in the multifamily real estate industry that our key personnel of our advisor facilitated or 
managed. 

Company Purchase Price Units Project Description Project Completion 
Date 

Colonial Properties 
Trust(1) 

$1.8 billion 28,000 units 
Merger of Cornerstone REIT, a 

Sunbelt REIT, into Colonial 
Properties Trust 

April 2005 

Allegiant/Providence(1) $310 million 3,300 units 
Joint-venture acquisition of 

Multistate Multifamily 
Portfolio 

March 2016 

Allegiant/Providence(1) $200 million 2,300 units Joint-venture acquisition of 
Gulfcoast Portfolio November 2014 

Place Properties, LP(2) $56 million 135 units / 444 
beds 

Student housing redevelopment 
of Tailor Lofts at University of 

Illinois 
October 2007 

Place Properties, LP(2) $31 million 74 units / 111 
beds 

Acquisition of student housing 
property, Stadium Place at 
University of California, 

Berkley 

September 2006 

Place Properties, LP(2) $40 million 288 units / 840 
beds 

Student housing development 
of Hills Place at University of 

Arkansas 
July 2008 

Lane Management, 
LLC(2) 

$150 million 1,700 units Acquisition of garden-style 
apartment complex in Houston August 2011 

Place Properties, LP(2) $35.5 million 264 units / 696 
beds 

Garden-style off-base military 
housing development at Fort 

Stewart 
September 2008 

Development 
Association Portfolio(3) 

$100 million 2,500 units Acquisition of multistate 
conventional housing July 2003 

SHS Portfolio(3) $400 million 7,700 units Acquisition and rehabilitation 
of multistate January 2012 
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conventional and student 
housing 

Carter Multifamily 
Growth & Income Fund, 

LLC 
$400 million 4,201 units 

Acquisition of garden-style 
apartment with value-add 

component 
July 2019 

Carter Multifamily 
Growth & Income Fund 

II, LLC 
$581 million 2,802 units 

Acquisition of garden-style 
apartment with value-add 

component 
December 2021 

 
(1) Ray Hutchinson, Executive Vice President of Carter Exchange, oversaw or participated in this 

project. 
(2) Cynthia Pfeifer, the Chief Executive Officer of Carter Multifamily, oversaw or participated in this 

project. 
(3) James Sauls, the Executive Vice President of Carter Multifamily, oversaw or participated in this 

project. 

The following summarizes the investment performance with respect to certain real estate programs. Each of 
John Carter, our Chairman; Dallas Whitaker, our Chief Executive Officer; Gael Ragone, our President; and Lisa 
Drummond, our Chief Operating Officer, has extensive history with these companies. Specific affiliations with the 
companies are described further in the section entitled “The Manager.” 

• Carter Validus Mission Critical REIT, Inc. – Carter Validus Mission Critical REIT, Inc. 
(“CVMCR”) is a public, non-traded REIT that invests in mission critical real estate assets located 
throughout the United States, focusing on acquisitions of mission critical assets in the data center and 
healthcare sectors. Upon completion of its initial public offering in June 2014, CVMCR raised gross 
proceeds of approximately $1.7 billion (including shares of common stock issued pursuant to 
CVMCR’s distribution reinvestment plan. As of December 31, 2018, CVMCR owned 30 real estate 
investments, consisting of 61 properties located in 32 metropolitan statistical areas. 

• Carter Validus Mission Critical REIT II, Inc. – Carter Validus Mission Critical REIT II, Inc. 
(“CVMCR II”) is a public, non-traded REIT that acquires and operates a diversified portfolio of 
income-producing commercial real estate with a focus on data centers and healthcare properties, 
preferably with long-term net leases to creditworthy tenants. Pursuant to a Registration Statement on 
Form S-11 filed with the with the SEC, CVMCR II is offering for sale a maximum of $2.4 billion in 
shares of common stock, consisting of up to $2.3 billion in shares of common stock in its primary 
offering and up to $100 million in shares of common stock pursuant to its distribution reinvestment 
plan. CVMCR II’s initial public offering closed to new investments on November 24, 2017. Upon 
completion of its initial public offering in November 2017, CVMCR II raised gross proceeds of 
approximately $1.2 billion. As of December 31, 2018, CVMCR II owned 62 real estate investments, 
consisting of 85 properties, located in 42 metropolitan statistical areas and one micropolitan statistical 
area. 

The following summarizes the program performance with respect to C&A. Each of John E. Carter, our 
Chairman; Dallas Whitaker, our Chief Executive Officer; Lisa Drummond, Chief Operating Officer; Cynthia 
Pfeifer, the Chief Executive Officer of Carter Multifamily, has an extensive history with C&A. 

• Carter & Associates – Over a 59-year period, C&A grew to become the largest privately held full 
service commercial real estate company in the Southeastern United States. C&A owned, managed or 
leased approximately 25 million square feet of space in 15 states across the United States and had over 
$5 billion of assets acquired, repositioned, developed, or sold since its launch in 1958. As managing 
member of two value-add real estate opportunity funds, Carter Real Estate Funds I and II and several 
individual assets, C&A invested in over 25 assets with a capitalization of over $875 million since 
2004. 

• Carter Real Estate Fund I – Carter Real Estate Fund I (“CREF I”) commenced in October 2003. 
Since inception, C&A raised capital from 35 institutional and individual investors in the aggregate 
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amount of $87,695,816. C&A generally provided its own capital while partnering with other 
institutional or private equity investors, with C&A performing the role of general or managing 
member responsible for actively operating the investments. CREF I purchased eight properties for an 
aggregate acquisition cost of $87,102,810, of which 84% was invested in commercial properties, 
including office, industrial and retail, and 16% in residential properties. 

• Carter Real Estate Fund II – Carter Real Estate Fund II (“CREF II”) commenced in April 2007. 
Since inception, C&A raised capital from 63 outside investors in the aggregate amount of 
$82,155,688. C&A partnered with other institutional or private equity investors, with C&A 
performing the role of general or operating partner responsible for actively managing the investments. 
CREF II purchased nine properties for an aggregate acquisition cost of $62,888,759, of which 50% 
was invested in commercial properties, including office and medical office, and 50% in residential 
properties, consisting of 50% existing properties and 50% new properties. As of December 31, 2011, 
CREF II’s investments in the medical office, office, mixed use (residential and retail), multifamily 
residential and single-family residential sectors have been opportunistic in nature. The properties 
acquired include ground-up developments, commercial buildings that were not leased at the time of 
acquisition and the acquisition of land for future sale, as opposed to our investment strategy, which 
is focused on acquiring occupied, income-producing properties that are net leased at the time of 
acquisition. 

 The following summarizes significant commercial real estate transactions of Dallas Whitaker, our Chief 
Executive Officer while working with Colonial Properties Trust. 

• Colonial Properties Trust Joint Venture Acquisition of CRT Properties, Inc. – During 
September 2005, Colonial Properties Trust acquired, a 15% partnership interest in the CRT 
Properties, Inc. (“CRT”) portfolio through a joint venture with DRA Advisors LLC (“DRA”). The 
DRA/Colonial Office Joint Venture acquired a portfolio of 137 office buildings on 26 properties 
located primarily in the southeastern United States. The DRA/Colonial Office Joint Venture’s total 
transaction cost of $1.8 billion. With the consummation of the acquisition of CRT, Colonial 
Properties Trust assumed management of substantially all the office properties included in the CRT 
portfolio, adding 11.7 million square feet of managed office space to the Company’s office portfolio. 

• Colonial Properties Trust Office Joint Venture with DRA Advisors – On June 15, 2007, Colonial 
Properties Trust (“CPT”) completed the office joint venture transaction with DRA Advisors LLC 
whereby CPT sold a 72.4% interest in a portfolio of office properties and retained a 15% minority 
ownership interest in the venture as well as management and leasing responsibilities for the 26 
properties owned by the DRA/CPT Office Joint Venture. The portfolio was composed of 6.9 million 
square feet of Class A suburban office assets and two adjoining retail centers located in suburban 
office markets in Alabama, Florida, Georgia, North Carolina and Texas, and valued at approximately 
$1.13 billion. 

 The table below highlights certain projects in office real estate sector that our key personnel of our advisor 
facilitated or managed. 

Company Purchase 
Price Units Project Description Project 

Completion Date 

Colonial Properties 
Trust(1) 

$1.8 billion 
137 office buildings, 
11.7 million square 

feet 

Joint Venture 
Acquisition of CRT 

Properties, Inc. 
August 2005 

Colonial Properties 
Trust(1) 

$1.1 billion 

26 office and retail 
property portfolio, 
6.9 million square 

feet 

Joint Venture with DRA 
Advisors June 2007 

Colonial Properties 
Trust(1) $56 million 564,000 square feet 

Acquisition of 100 acre 
mixed use office park in 

Birmingham AL 
May 2002 
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Colonial Properties 
Trust(1) $55 million 370,000 square feet 

Acquisition of two office 
building portfolio in 

Tampa FL 
February 2005 

(1) Dallas Whitaker, the Chief Executive Officer of Carter Exchange, oversaw or participated in this project. 

IN CONSIDERING THE PRIOR PERFORMANCE INFORMATION CONTAINED HEREIN, 
PROSPECTIVE PURCHASERS SHOULD BEAR IN MIND THAT PAST PERFORMANCE IS NOT 
INDICATIVE OF FUTURE RESULTS, AND THERE CAN BE NO ASSURANCE THAT COMPARABLE 
RESULTS WILL BE ACHIEVED IN THE FUTURE.  

IT IS ANTICIPATED THAT THE OPERATING RESULTS OF THE TRUST WILL BE 
SIGNIFICANTLY DIFFERENT THAN THOSE OF THE PRIOR SPONSOR PROGRAMS.  

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK]
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LIMITED FIDUCIARY AND OTHER DUTIES 

Delaware law permits the trust agreement of a DST to expand or restrict the duties (including fiduciary duties) 
of Trustees, managers or other persons managing the business and affairs of a DST owed by the Trustees to the trust 
or its beneficial owners or owed by such managers or other persons to the trust, its beneficial owners or its Trustees, 
other than the implied covenant of good faith and fair dealing. 

In the present case, the Trust Agreement provides that the Trustees’ and the Manager’s duties, including 
fiduciary duties, and liabilities relating thereto to the Trust and the Beneficial Owners are limited to those duties 
(including fiduciary duties) expressly set forth in the Trust Agreement and the liabilities relating thereto. Further, as a 
measure of protection for purposes of the contemplated Section 1031 Exchanges, the Trust Agreement provides that 
the Beneficial Owners do not have any power to give direction to the Trustees, the Manager or any other person, and 
that any attempt to exercise power will not cause such Beneficial Owner to have duties (including fiduciary duties) or 
liabilities relating thereto, to the Trust or to any other Beneficial Owner. As provided in the Trust Agreement, these 
duties may be less than are applicable to other investments, such as a partnership, limited liability company or 
corporation. 

The Trust Agreement further provides that neither the Trustees nor the Manager will be liable to the 
Beneficial Owners for certain acts or omissions performed or omitted by it except for acts or omissions arising out of 
willful misconduct, bad faith, fraud or gross negligence, and that the Beneficial Owners will indemnify the Trustees 
and the Manager and each of their directors, officers, employees, and agents for any liability suffered by them arising 
out of their activities in connection with the Trust, except for liabilities resulting from willful misconduct, bad faith, 
fraud or gross negligence. See “Summary of the Trust Agreement.” Accordingly, the Beneficial Owners may have a 
more limited right of action than would otherwise be the case, absent such provisions. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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CONFLICTS OF INTEREST 

The structure and proposed method of operation with respect to this Offering creates certain inherent conflicts 
of interest between the Trust, the Beneficial Owners, the Sponsor and its affiliates. Certain restrictions have been 
provided in the Trust Agreement that are designed to protect the interests of the Beneficial Owners in this regard. 
Notwithstanding the foregoing, the Sponsor and its affiliates will be subject to various conflicts of interest arising out 
of their relationships with the Trust and Beneficial Owners. 

Acquisition Fee and Finance Fee  

The Sponsor earned an Acquisition Fee of $2,328,750 in connection with the Trust’s acquisition of the 
Property for its services in the identification, negotiation, diligence and acquisition of the Property. Additionally, the 
Manager earned a Finance Fee of $200,144 in connection with the Closing, for its and its management team’s services 
in negotiating the financing for the Property. 

Competition with Affiliates 

The Sponsor and its affiliates are involved in the acquisition, development and management of real property 
and are facilitators of Section 1031 Exchanges. Any affiliated entity, whether or not currently existing, could compete 
with the Trust and the Beneficial Owners in the sale or operation of the Property. In addition, the Sponsor or its 
affiliates may in the future own, finance or represent other properties in the same market as the Property, which will 
similarly compete for tenants with respect to the Property. 

Competition with Commonly-Managed Properties 

The Sponsor or its affiliates may own or operate additional properties that compete with the Property. Under 
circumstances when the Property Manager manages more than one real estate asset in the same relative vicinity, the 
Property Manager will experience a conflict of interest when attending to leasing apartment units to residents and 
prospective residents. The Property Manager may divert existing or replacement residents away from the Property 
and, instead, toward leasing an apartment unit at another property managed by the Property Manager. Under certain 
circumstances, a resident of the Property could terminate its lease and the Property Manager could direct them away 
from the Property and toward leasing a different property owned by an affiliate of Carter Exchange. 

Provision by Affiliates of Services to the Trust or to Persons Dealing With the Trust 

Neither the Sponsor nor any of its affiliates will be prohibited from providing services to, or otherwise dealing 
or doing business with, the Trust or Beneficial Owners or persons that deal with the Trust or Beneficial Owners, 
although no such services or activities (other than the services and activities disclosed in this Memorandum) are 
contemplated and any such services (if provided) must be at market terms. 

Competition for Sponsor’s Management Services 

The Sponsor believes that it will have sufficient time to discharge fully its responsibilities to the Trust and 
Beneficial Owners and to other business activities in which it is or may become involved. However, the Sponsor and 
its affiliates are engaged in substantial other activities apart from their responsibilities under the Trust Agreement. 
Accordingly, the Sponsor and its affiliates will devote only so much of their time to the business of the Trust as is 
reasonably required in their judgment. The Sponsor and its affiliates will have conflicts of interest in allocating 
management time, services and functions among the properties held through this or any other program they may 
sponsor, as well as with other business ventures in which they are or may become involved. 

Exercise of the Exchange Right by the Manager  

The Manager may, in its sole and absolute discretion, require that the Purchasers exchange their Interests for 
Units in one or more Exchange Entities or otherwise have their Interests exchanged for a cash amount equal to the 
then current fair market value of the Interests. See “Summary of Trust Agreement.” The Exchange Entity(ies) may 
share officers with the Sponsor and the Manager. 

Compensation and Reimbursements Irrespective of Property Profitability 

The Sponsor and its affiliates will receive certain compensation from the Trust for services rendered 
regardless of whether rent is paid to the Trust. See “Estimated Use of Proceeds” and “Compensation and Fees” in 
this Memorandum. 
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Sale of the Property 

If the Manager decides to sell the Property, the Sponsor or its affiliates may be paid a Disposition Fee or 
other fees and compensation on the sale of the Property. The right to receive or participate in a Disposition Fee or 
other fees and compensation may provide the Sponsor with an incentive to encourage a sale of the Property at a time 
that is not optimal for, or on terms that are not advantageous to, the Trust or the Beneficial Owners.  

Ownership of Interests 

The Sponsor or its affiliates may elect to acquire or retain a portion of the Interests or to sell or transfer 
Interests to persons who are related to it, including employees or persons who have other relationships with it or its 
affiliates. In such event, although the rights of Beneficial Owners are extremely limited under the terms of the Trust 
Agreement, the interests of the Sponsor and its affiliates (or other closely connected parties) as Beneficial Owners 
may not be aligned with those of the Trust or other Beneficial Owners. Further, in the event of a Transfer Distribution, 
Beneficial Owners who were affiliates of the Sponsor could control the Springing LLC as members.  

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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SUMMARY OF MASTER LEASE 

The Property will be leased by the Trust to the Master Tenant, CX Mode at Hyattsville Leaseco, LLC, 
pursuant to the Master Lease. A copy of the Master Lease is attached to this Memorandum as Exhibit A. The Master 
Lease is, with certain exceptions regarding Landlord Costs, an “absolute net” lease allocating to the Master Tenant all 
expenses and debt service associated with the operation of the Property. The Master Tenant operates the Property and 
will be entitled to retain any positive difference between the Property’s operating cash flow and the Master Lease 
payments, which include but are not limited to the payments due on behalf of the Trust under the Loan Documents. 
Likewise, the Master Tenant will bear the risk of any cash shortfalls between the net operating cash flow, after certain 
mandatory payments, and the payments required under the Master Lease, provided it may defer a portion of the 
monthly Additional Rent and annual Supplemental Rent as further described below. The following is merely a 
summary of some of the significant provisions of the Master Lease and is qualified in its entirety by the full text 
thereof.  

Term 

The Master Lease commenced on the date of the Closing, and will continue for the Base Term, which expires 
six years and six months thereafter. In connection with the Closing, the Master Tenant exercised its Term Extension 
option, thereby extending the Master Lease by any additional four years commencing upon the expiration of the Base 
Term, unless sooner terminated pursuant to the terms of the Master Lease.  

Base Rent, Additional Rent and Supplemental Rent 

The following Rent is due under the Master Lease on a monthly basis: (1) Base Rent in an amount equal to 
certain debt service payments including principal and interest payments (2) Additional Rent in an amount equal to the 
amount by which the gross revenues exceed the Additional Rent Breakpoint up to a maximum annual ceiling; and (3) 
when Base Rent and Additional Rent have been fully paid, an amount equal to 90% of the amount by which annual 
gross revenues exceed the Supplemental Rent Breakpoint. The difference between the Base Rent and the Additional 
Rent Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, 
will inure to the benefit of the Master Tenant and will not be available for distributions to the Trust or the Purchasers. 

Additionally, the Master Lease sets forth projections for certain uncontrollable costs with respect to the 
Property; in the event that (a) the Projected Uncontrollable Costs for any calendar year exceed the actual uncontrollable 
costs, Master Tenant is required to pay the Trust the amount of such excess; and (b) the actual uncontrollable costs 
for any calendar year exceed the Projected Uncontrollable Costs, Master Tenant is responsible for the payment of such 
excess, but is entitled to a reimbursement by offsetting such amount against monthly Additional Rent and (if 
necessary) annual Supplemental Rent. 

The monthly Base Rent and breakpoints and ceilings for the calculation of monthly Additional Rent and 
annual Supplemental Rent are specified in Exhibit A to the Master Lease, replicated below. Not depicted in the 
following table, Rent for the final six months of the Base Term of the Master Lease will be at the same rate as Year 
6. In connection with the Closing, the Master Tenant exercised its option to renew the Master Lease by exercising the 
Term Extension, which is anticipated to commence upon the expiration of the Base Term. 

Base Term 

Lease Period Base Rent Gross Revenue Additional 
Rent Breakpoint 

Additional Rent Annual 
Maximum 

Gross Revenue Supplemental 
Rent Breakpoint 

Year 1  $2,904,709  $6,113,000  $2,701,000  $8,814,000  
Year 2  $2,912,667  $6,540,000  $2,632,000  $9,172,000  
Year 3  $3,042,709  $6,854,000  $2,690,000  $9,544,000  
Year 4  $3,042,709  $7,100,000  $2,882,000  $9,982,000  
Year 5  $3,042,709  $7,339,000  $3,041,000  $10,380,000  
Year 6  $3,050,667  $7,586,000  $3,151,000  $10,737,000  
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Term Extension 

Lease Period Base Rent Gross Revenue Additional 
Rent Breakpoint 

Additional Rent Annual 
Maximum 

Gross Revenue Supplemental 
Rent Breakpoint 

Year 1  $3,042,709  $7,694,000  $3,355,000  $11,049,000  
Year 2  $3,042,709  $7,814,000  $3,557,000  $11,371,000  
Year 3  $3,042,709  $7,936,000  $3,766,000  $11,702,000  
Year 4  $3,050,667  $8,069,000  $3,974,000  $12,043,000  

If the Property’s operating cash flow for a period is insufficient to pay all of the associated expenses of the 
Property (not including the Asset Management Fee) and the full monthly Base Rent (as defined in the Master Lease), 
then in such event, the Master Tenant may defer the payment of a portion of the monthly Additional Rent and annual 
Supplemental Rent due under the Master Lease until cash flow becomes available to pay such shortfall amounts or 
upon disposition of the Property. In such event, interest will accrue on the deferred rent, if any, in accordance with the 
terms of the Master Lease, and payment of the Asset Management Fee will be deferred. Any deferred and accrued 
Asset Management Fees will be due and payable in full upon a disposition of the Property from the proceeds of the 
sale thereof. Deferral of rent may cause the Beneficial Owners to recognize taxable income prior to the time rent is 
actually paid to them. See “Federal Income Tax Consequences – Section 467 Rent Allocation.” 

Impositions 

Under the Master Lease, the Master Tenant is required to pay certain ancillary fees and costs related to the 
Mortgage (excluding certain fees and costs) and all taxes (including all real property taxes and personal property 
taxes), assessments, utilities not paid for by the tenants of the Property, excises, levies, license and permit fees and 
other government impositions and charges attributable to or assessed against the Property (collectively, the 
“Impositions”). 

Maintenance and Repair; Alterations 

The Trust is responsible for any expenses incurred to make repairs to maintain the Property and for capital 
expenditures (as determined under generally accepted accounting principles) with respect to (1) repairs and 
replacements of the structure, foundations, roofs, exterior walls, parking lots and improvements to meet the needs of 
tenants; (2) leasing commissions; (3) certain hazardous substances costs; (4) any repairs identified in the PCA, or 
similar engineering report, performed in connection with the acquisition of the Property (including minor deferred 
maintenance or immediate needs for repairs); and (5) other improvements or replacements to the Property that would 
be considered capital expenditures or are required by law. Other than the Landlord Costs as defined in the Master 
Lease, the Master Tenant is solely responsible for all other costs and expenses associated with the management and 
operation of the Property. 

The Master Tenant may make structural and non-structural alterations to the Property in its sole discretion 
and at its sole cost and expense (other than Landlord Costs, which will be at the Trust’s expense), provided that (i) all 
permits and authorizations of all municipal departments and subdivisions have been obtained; (ii) the alterations do 
not materially decrease the value of the Property, result in a material change in the usefulness of the Property for its 
intended use or violate the terms of a lease with a tenant of the Property; (iii) the alterations are made promptly and in 
a good workmanlike manner in compliance with all permits and authorizations; (iv) the cost of the alterations will be 
promptly paid by the Master Tenant so that the Property is at all times free and clear of any liens and/or encumbrances; 
(v) the alterations will be and become the property of the Trust upon termination of the Master Lease; (vi) the 
alterations will comply with the terms of the Loan; and (vii) certain levels of insurance will be obtained in connection 
with the alterations. 

If the Master Tenant makes any changes or alterations to the Property that constitute more than minor, non-
structural modifications, the Master Tenant must, prior to making such changes or alterations, (1) provide 30 days’ 
advance written notice to the Trust setting forth the details of such alterations so that the Trust may effectuate a 
Transfer Distribution, if necessary, or (2) execute an agreement with the Trust to the effect that, at the end of the 
Master Lease term, the Master Tenant will restore the Property to a condition substantially the same as the condition 
of the Property at the beginning of the Master Lease term. 
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Damage or Destruction; Condemnation 

The Master Tenant is obligated to repair any material casualty to the Property, at the Master Tenant’s expense 
and, subject to the Loan Documents, is entitled to receive any insurance proceeds made available for such repair of 
the Property. If the proceeds from any casualty insurance are insufficient to complete the repairs, the Master Tenant 
is obliged to fund any excess required to complete such repairs (other than capital improvements that are Landlord 
Costs and certain costs (i) attributable to the negligence or willful misconduct of the Trust or its agents; (ii) incurred 
when the Trust or its agents have taken control or possession of the Property; or (iii) incurred after the expiration of 
the Master Lease (collectively, the “Trust Costs”)). To the extent the proceeds from any casualty insurance exceed 
the cost to complete the repairs, the Master Tenant is entitled to retain the difference, less any funds attributable to 
Trust Costs. If a casualty occurs within the last 12 months of the term of the Master Lease, and the casualty affects 
more than 50% of the Property, the Master Tenant may elect to terminate the Master Lease and not restore the Property, 
unless otherwise prohibited by the Loan. If the Master Lease is terminated pursuant to a casualty, then Rent will be 
pro-rated to the date of termination. If some or all of the Property cannot be restored, but the Master Tenant does not 
terminate the Master Lease, the Additional Rent and Supplemental Rent will be reduced by an amount reasonably 
determined by the Trust and the Master Tenant. 

Upon a total taking of the Property through a condemnation, the Master Lease will terminate and the 
Additional Rent will be apportioned and paid to the date of the taking. In the case of a taking of less than all of the 
Property, the Trust (subject to the Loan Documents) will be entitled to receive the entire award for such taking. Upon 
a taking of less than all of the Property, the Master Tenant may terminate the Master Lease if the taking renders the 
remaining portion of the Property unsuitable for the Master Tenant’s use or the Master Tenant determines that it cannot 
complete a restoration for an amount that is less than or equal to the proceeds of the taking (provided, however, that 
if there are at least 12 months remaining on the term of the Master Lease, the Trust may agree to pay the excess 
expenses of restoration and, in turn, the Master Lease will not terminate and the Master Tenant will undertake such 
restoration). If the Master Lease is not terminated, the Master Tenant must proceed to restore the Property, provided, 
that the Trust must make any condemnation award proceeds available to the Master Tenant. If the Master Lease is not 
terminated and restoration has been undertaken by the Master Tenant, the monthly Additional Rent and annual 
Supplemental Rent are required to be reduced by an amount reasonably determined by the Trust and the Master Tenant 
commencing from the date of the taking. 

Termination Rights 

Other than the termination rights discussed above in connection with a casualty or a taking, the Master Lease 
will terminate in the event that all or substantially all of the Property is sold or transferred by the Trust in one 
transaction. Such termination will occur immediately after the sale. The Master Lease will survive, however, in the 
event of a Transfer Distribution. 

Assignment and Subletting 

The Master Tenant may not sell, assign, transfer, mortgage, pledge or otherwise dispose of the Master Lease 
or any interest of the Master Tenant in the Master Lease, except with the prior written consent of the Trust. The Master 
Tenant may sublet the whole or any portion of the Property without the necessity of obtaining the prior consent of the 
Trust; provided, however, that no such sublease will be valid unless it complies with the provisions set forth in the 
Master Lease. An assignment or sublease will not release the Master Tenant from its obligations under the Master 
Lease. Notwithstanding the foregoing, the Master Lease allows and permits the Master Tenant to enter into sublease 
arrangements with end-user tenants at the Property. 

Subordination Agreement 

In connection with the Loan Documents, the Lender requires the Trust and the Master Tenant to enter into 
the Subordination Agreement, pursuant to which the Trust and the Master Tenant subordinated their rights in and to 
the Master Lease to the Mortgage and provide for collateral assignment to the Lender of all of the underlying leases, 
rents and occupancy rights. In addition, a default under the Master Lease will constitute a default under the Loan 
Documents.  

Default / Remedies 

The Master Tenant will default under the Master Lease, subject to certain applicable cure rights, in the event 
of: (i) Master Tenant’s failure to pay any monthly installment of Base Rent or Additional Rent (subject to its right to 
defer payment of monthly Additional Rent and annual Supplemental Rent); (ii) Master Tenant’s failure to comply 
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with or observe any other term or condition of the Master Lease or any breach of a material representation or warranty 
made by the Master Tenant; (iii) a taking of the Master Tenant’s leasehold interest or other process of law; (iv) the 
filing of a voluntary petition in bankruptcy by the Master Tenant, the adjudication of its bankruptcy or insolvency, the 
filing by the Master Tenant of a petition in bankruptcy or its acquiescence to the appointment of a trustee or a receiver 
for it; (v) the levy on the Master Lease or any other agreement of the Master Tenant under any attachment or execution; 
(vi) the institution of a proceeding, or entrance of a final court order, for the Master Tenant’s dissolution; (vii) Master 
Tenant makes a general assignment, or takes other action, for the benefit of creditors; or (viii) Master Tenant violates 
the Loan Documents. 

If the Master Tenant defaults under the Master Lease, past all applicable cure periods, the Trust may (i) 
terminate the Master Lease (with 10 days’ notice); (ii) with 10 days’ notice, but without terminating the Master Lease, 
terminate the Master Tenant’s right to occupy the Property and re-enter and take possession of the Property; (iii) enter 
the Property and take any action required of the Master Tenant under the Master Lease, for which the Master Tenant 
is required to reimburse the Trust for its expenses; (iv) upon termination of the Master Lease, if the Master Tenant has 
not vacated, treat the Master Tenant as a holdover, month-to-month tenant for which Master Tenant is required to pay 
125% Rent; and (v) exercise all other remedies available at law or in equity. 

Indemnification 

The Master Tenant will indemnify the Trust and its officers, directors, Delaware Trustee, employees and 
beneficial interest holders, including the Purchasers from claims, damages, losses and expenses, including reasonable 
attorneys’ fees, incurred or asserted against the Trust by reason of the Master Tenant’s gross negligence, willful 
misconduct, fraud, or breach of the Master Lease. The Master Tenant will also indemnify the Trust for any payments 
it is required to make in respect of any non-recourse carve-outs under the Loan Documents, if such payments are 
caused by: (i) Master Tenant’s fraud, willful misconduct or misappropriation, (ii) Master Tenant’s commission of a 
criminal act, (iii) the misapplication of Property funds by the Master Tenant, and (iv) damage or destruction to the 
Property caused by Master Tenant’s gross negligence. 
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SUMMARY OF THE TRUST AGREEMENT 

General 

The Trust is the owner of the Property. The Purchasers will acquire their Interests in the Trust subject to the 
Trust Agreement and will thereupon become Beneficial Owners of the Trust. The rights and obligations of the 
Beneficial Owners will be governed by the Trust Agreement. 

The following is a summary of some of the significant provisions of the Trust Agreement and of the Springing 
LLC’s Limited Liability Company Agreement. This summary is qualified in its entirety by reference to the full text 
of such agreements. Each prospective Purchaser should carefully review the entire Trust Agreement before investing. 
A copy of the Trust Agreement is attached as Exhibit B of this Memorandum. 

SUMMARY OF CERTAIN PROVISIONS OF THE TRUST AGREEMENT 

Purchasers as Beneficial Owners; Trust’s Use of Proceeds 

Pursuant to this Offering, the Trust is offering Class 1 Beneficial Interests for sale to prospective Purchasers. 
As Class 1 Beneficial Interests are sold to Purchasers, up to 100% of the Depositor’s Class 2 Beneficial Interests will 
be redeemed by the Trust on a one-for-one basis until the Maximum Offering Amount has been achieved and all Class 
1 Beneficial Interests have been sold.  

The Trust may and will retain and utilize any net proceeds derived from the offering of Interests to fund any 
reimbursements, compensation and fees owed to the Sponsor and/or its affiliates in connection with the Offering, 
including reimbursement of amounts contributed by the Depositor in connection with the Acquisition Fee, if 
applicable. The obligation to pay the Acquisition Fee will be incurred by Class 1 Beneficial Interest holders, via the 
Trust, in an amount equal to approximately 2.25% of the purchase price of the Property at the time of the Closing. 
With regard to the above, the “net proceeds” from the sale of Class 1 Beneficial Interests will be equal to the purchase 
price of each Class 1 Beneficial Interest, less the Sales Commissions, Marketing/Due Diligence Expense Allowances, 
Managing Broker-Dealer Fee and Organization and Offering Expenses allocable to each such sale. See “Estimated 
Use of Proceeds” and “Compensation and Fees.” 

Term 

The Trust will terminate upon the first to occur of (i) a sale of the Property or (ii) a Transfer Distribution of 
the Property. The death, incapacity, dissolution, termination or bankruptcy of the Delaware Trustee, the Manager or 
any Beneficial Owner will not result in the termination or dissolution of the Trust.  

The Delaware Trustee and the Signatory Trustee 

The Delaware Trustee serves the Trust solely to fulfill the Trust’s obligation pursuant to Section 3807(a) of 
the DST Act to have at least one trustee who has its principal place of business in the State of Delaware. Delaware 
Trust Company has been appointed as the Delaware Trustee of the Trust.  

The Manager has appointed itself as the initial Signatory Trustee of the Trust. The Signatory Trustee is 
appointed to serve with the Delaware Trustee and holds the power, acting alone, to sign documents on behalf of the 
Trust. The Manager may appoint additional Signatory Trustees and replace any Signatory Trustee subject to the 
requirements of the applicable Loan.  

The Trustees hold the Property in trust for the benefit of the Beneficial Owners. The Trustees only have the 
limited powers and authority specified in the Trust Agreement. The Trustees will take such actions as may be directed 
in writing by the Manager, provided however, the Trustees are not permitted or required to take any action that is 
contrary to the Trust Agreement or applicable law. The Trustees have no duty to take any action except as expressly 
provided for in the Trust Agreement. 

The Signatory Trustee will not receive any compensation for its services. The Delaware Trustee will receive 
compensation for its services under the Trust Agreement and reimbursed for out-of-pocket expenses, fees and 
disbursements, counsel fees and expenses. Such compensation is contemplated to include an initial $500 setup fee and 
$1,500 annually. The Delaware Trustee may resign at any time by giving at least 60 days’ prior written notice to the 
Manager. The Beneficial Owners will indemnify the Delaware Trustee for all actions taken on behalf of the Trust 
except for willful misconduct, bad faith, fraud or gross negligence of the Delaware Trustee. The Manager may remove 
the Delaware Trustee at any time, but only for the willful misconduct, bad faith, or fraud or gross negligence of the 
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Delaware Trustee; provided that the Manager may not remove the Delaware Trustee without the consent of the Lender 
while the Loan is outstanding. 

The Manager 

CX Mode at Hyattsville Manager, LLC, an affiliate of the Sponsor, will serve as the Manager of the Trust. 
The Manager has the power and authority to manage the limited investment activities and affairs of the Trust as 
permitted under the Trust Agreement; provided, that the Manager has no power to engage on behalf of the Trust in 
activities in which the Trust could not engage directly, and all of the Manager’s power and authority is limited to the 
extent such powers and authority is materially consistent with the powers and authority conferred upon the trustee in 
Revenue Ruling 2004-86. The Manager has the primary responsibility for performing the administrative actions set 
forth in the Trust Agreement, including collecting rents and making distributions. The Manager is authorized to 
execute and deliver, and cause the Trust to perform its obligations under transaction documents to which the Trust 
becomes a party. The Manager has the sole discretion to determine when it is appropriate to sell the Property. 

The Manager may (but is not anticipated to) receive fees for its services under the Trust Agreement. The 
Manager may resign at any time by giving at least 30 days’ prior written notice to the Delaware Trustee. The Trust 
will indemnify the Manager for all actions taken on behalf of a Trust except for fraud or gross negligence of the 
Manager. The Manager will not have any liability to any person except for its own fraud or gross negligence. Subject 
to the next sentence, the Delaware Trustee may either (1) limit the duties of the Manager under the Trust Agreement, 
or (2) remove the Manager at any time, but only for the fraud or gross negligence of the Manager which causes material 
damage to, or diminution in value of, the Property. Prior to the Delaware Trustee’s removal of the Manager or 
limitation of the Manager’s duties, any such removal or limitation of duties must be first consented to by the Lender 
(as long as the Loan is outstanding). 

Except as expressly provided in the Trust Agreement or other transaction documents contemplated thereby, 
the Manager does not have any duties or obligations with respect to the Trust, the Trust Agreement or other 
transactional documents contemplated therein. Notwithstanding the foregoing, following the issuance of a conversion 
notice, the Delaware Trustee will have no ability to take any action that would cause the Trust to cease to qualify as 
an investment trust within the meaning of Treasury Regulations Section 301.7701-4(c). The Manager will keep or 
otherwise engage a third-party recordkeeping service provider to manage the customary and appropriate books and 
records relating to the Trust and the Property. 

Power of Delaware Trustee and Manager 

The Trust Agreement expressly prohibits the Delaware Trustee and the Manager from taking a number of 
actions, including the following: (a) selling, transferring or exchanging the Property except as required or permitted 
under the Trust Agreement; (b) reinvesting any monies of the Trust, except to make permitted modifications or repairs 
to the Property or in short-term liquid assets; (c) renegotiating the terms of the Loan or entering into new financing; 
(d) renegotiating the Master Lease on the Property or entering into new leases, except in the case of the Master 
Tenant’s bankruptcy or insolvency; (e) making modifications to the Property (other than minor non-structural 
modifications) unless required by law; (f) accepting any capital from a Beneficial Owner (other than capital from a 
Purchaser that will be used to pay the fees, costs and expenses of the offer and sale of the Class 1 Beneficial Interests, 
fund initial reserves or repurchase up to 100% of the Depositor’s Class 2 Beneficial Interests and thereby reduce the 
Depositor’s ownership interest, as discussed above); or (g) taking any other action that in the reasoned opinion of Tax 
Counsel to the Trust should cause the Trust to be treated as a business entity for federal income tax purposes if the 
effect would be that such action or actions would constitute a power under the Trust Agreement to “vary the investment 
of the certificate holders” under applicable tax law. 

As a result, the Trust may be required to effectuate a Transfer Distribution in order to take any of the above 
actions which may be necessary, in the Manager’s sole discretion, to preserve and protect the Property. While the 
Property will remain subject to the Loan after any such Transfer Distribution, the Beneficial Owners will no longer 
be considered to own, for federal income tax purposes, a direct ownership interest in the Property. Instead, the 
Beneficial Owners will become members in the Springing LLC, which will then own the Property. The Manager (or 
an affiliate of the Manager), will be the manager of the Springing LLC. See “Summary of Certain Provisions of the 
“Springing LLC” Limited Liability Company Agreement” below. 
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Transfer Rights 

The Beneficial Owners’ right to transfer or assign their Interests is subject to Section 6.4 of the Trust 
Agreement. With the exception of Permitted Transfers (as defined in the Trust Agreement), any transfer or assignment 
of some or all of a Class 1 Beneficial Owner’s Interests in the Trust will be conditioned upon the prior written consent 
of the Trust Manager, which may be withheld in the Trust Manager’s sole and absolute discretion. Any sale or 
conveyance of any Class 1 Beneficial Interest that fails to comply with this provisions will be null, void and ineffectual, 
and will not bind the Trust or any other Beneficial Owners with respect to a purported transferee. Any transferee will 
take such Interest subject to the Trust Agreement, and will become a Beneficial Owner only upon written acceptance 
and adoption of the Trust Agreement. Each Beneficial Owner will be responsible for compliance with applicable 
securities laws with respect to any sale of his or her Interest. 

Waivers 

Except as expressly provided in the Trust Agreement, no Beneficial Owner (i) has an interest in the Property 
or (ii) will have any right to demand and receive from the Trust an in-kind distribution of the Property or any portion 
thereof. Each Beneficial Owner expressly waives any right, if any, under the DST Act to seek a judicial dissolution of 
the Trust, to terminate the Trust or, to the fullest extent permit by law, to partition the Property. In addition, each 
Beneficial Owner expressly waives any right, to the fullest extent permitted by law, to file a petition in bankruptcy on 
behalf of the Trust or take any action that consents to, aides, supports, solicits or otherwise cooperates in the filing of 
an involuntary bankruptcy proceeding involving the Trust. 

Distributions 

The Manager will distribute all available cash to the Beneficial Owners on a monthly basis, after paying or 
reimbursing the Manager for any reasonable fees or expenses paid by the Manager on behalf of the Trust and reserving 
and retaining such additional amounts as the Manager determines are necessary to pay anticipated ordinary current 
and future Trust expenses. The Trust’s reserves, to the extent they are controlled by the Trust, will be invested by the 
Manager only in short-term obligations of (or guaranteed by) the United States, or any agency or instrumentality 
thereof and in certificates of deposit or interest-bearing bank accounts of banks or trust companies. The Manager will 
furnish reports annually to the Beneficial Owners as to the receipts, expenses and reserves of the Trust.  

Termination of the Trust to Protect the Property; Transfer Distribution 

Subject to the terms and conditions of the Loan Documents, if the Manager determines that (a) the Master 
Tenant is insolvent or has failed to timely pay the full rent due under the Master Lease after the expiration of any 
applicable notice and cure provisions in the Master Lease (not including any permitted deferral of rent due pursuant 
to Section 4.2 of the Master Lease), (b) the Trust Estate is in jeopardy of being lost due to a default or imminent default 
on the Loan, and in either case the Manager is prohibited from acting pursuant to Section 3.3 of the Trust Agreement, 
(c) the Master Tenant files for bankruptcy, seeks appointment of a receiver, makes an assignment for the benefit of its 
creditors or there occurs any similar event, (d) the Loan will commence hyper-amortization within 90 days under 
which all cash flow from the Property would need to be utilized to pay down the principal and interest on the Loan, 
(e) the Trust is otherwise terminated in violation of Section 3.3 of the Trust Agreement, (f) the Manager needs to take, 
but is precluded from taking, one of the actions enumerated in Section 3.3 of the Trust Agreement and the Manager 
determines in writing that dissolution of the Trust is necessary and appropriate to preserve and protect the Trust Estate 
for the benefit of the Beneficial Owners, or (g) the Trust is otherwise terminated or dissolved without the consent of 
Lender, then, in any such case, the Manager will transfer title to the assets comprising the Trust Estate to the Springing 
LLC, a newly-formed Delaware limited liability company that has a limited liability company agreement substantially 
similar to the form thereof attached to the Trust Agreement (which is Exhibit B to this Memorandum). As part of the 
Transfer Distribution, the Manager will cause the membership interests in the Springing LLC to be distributed to all 
beneficial owners of the Trust in proportion to their ownership interests immediately prior to the dissolution of the 
Trust, in complete satisfaction of their beneficial interests and their beneficial ownership certificates, in order to 
consummate the dissolution of the Trust.  

If a determination has been made to make a Transfer Distribution, the Manager may, in its discretion and 
upon advice of counsel, utilize such other form of transaction (including, without limitation, a conversion of the Trust 
into a limited liability company if then permitted by applicable law) to accomplish the transaction contemplated by 
the Manager pursuant to the Transfer Distribution (which other form of transaction will only require the approval of 
the Manager and will not require the approval of any Beneficial Owners or the Delaware Trustee), provided that such 
alternative form of transaction is entered into to preserve and protect the Trust Estate for the benefit of the Beneficial 
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Owners and is otherwise in compliance with the DST Act. See below “Summary of Certain Provisions of “Springing 
LLC” Limited Liability Company Agreement”. 

Sale of the Property 

Pursuant to Section 2806(b)(3) of the DST Act, the Manager will sell the Trust Estate upon its determination 
(in its sole discretion) that a sale of the Trust Estate is appropriate. However, absent unusual circumstances, it is 
anticipated that the Trust will hold the Trust Estate for at least two years. The Manager will be responsible for (i) 
determining the fair market value of the Property, (ii) providing notice to the Delaware Trustee of the sale of the Trust 
Estate and (iii) conducting the sale of the Trust Estate on behalf of the Trust under commercially reasonable terms and 
executing such documents and instruments required to be executed by the Trust to affect such sale (the Manager will 
also provide to the Delaware Trustee in execution form any documents and instruments required to be executed by 
the Delaware Trustee to affect such sale). The Manager (and the Trustee, if necessary) will take all reasonable action 
that would seek to enable the sale to qualify, with respect to each Beneficial Owner, as a like-kind exchange within 
the meaning of Code Section 1031. After paying all amounts due to the Delaware Trustee and the Lender, if any, the 
Manager will distribute the balance of the proceeds (net of any closing costs payable by the Trust including any fee 
due to the Manager) to the Beneficial Owners. The Manager will receive a fee from the Trust equal to 3.0% of the 
gross proceeds of such sale of the Trust Estate. See “Summary of Asset Management Agreement.” 

Exchange Right 

The Manager has the right, but not the obligation, to require that each Purchaser exchange its Interests for 
Units in a transaction intended to qualify as a tax-deferred exchange under Code Section 721. See “Risk Factors.” 
The Manager will exercise this right, if at all, only after the Purchasers have held their Interests for three years. Each 
Purchaser will receive an amount of Units with an aggregate value equal to the then fair market value of such 
Purchaser’s Interests as of the date the Exchange Right is exercised. In order to exercise the Exchange Right, the 
Manager will provide each Purchaser with a Notice of Exchange, the form of which is attached as an exhibit to the 
Trust Agreement.  

Should any Purchaser not wish to exchange its Interests for Units, such Purchaser (“Dissenting Purchaser”) 
may elect to have any such Exchange Entity acquire the Purchaser’s Interests for cash rather than exchange such 
interest for Units. The purchase price for a Dissenting Purchaser’s Interests (“Cash Amount”) will be the then fair 
market value of the Dissenting Purchaser’s Interests as of the date the Exchange Right is exercised. If a Dissenting 
Purchaser elects to exercise its right to have an Exchange Entity purchase its Interests, it is required to notify the 
Manager and Exchange Entity in writing within 20 business days after the date on which the Manager mails the Notice 
of Exchange to the Purchaser (the “Dissenting Notice”). If any Purchaser does not provide a Dissenting Notice to the 
Manager within 20 business days after the mailing date of the Notice of Exchange, such Purchaser will be deemed to 
have agreed to the exercise of the Exchange Right by the Manager. 

The fair market value of a Purchaser’s Interests will be determined by multiplying: (i) your percentage of 
Interests in the Trust by (ii) the greater of the two fair market values of the Property, each determined by a separate 
independent appraisal firm selected by the Manager in its sole discretion. However, if the quotient equal to (A) the 
difference between the fair market values determined by the two independent appraisal firms, divided by (B) the 
greater of the two fair market values determined by the independent appraisal firms, is greater than 20%, then the 
Manager will select a third independent appraisal firm in its sole discretion to determine the fair market value of the 
Property. Under such circumstances, the Manager will average the two highest of the three appraisal values determined 
by the three independent appraisal firms and use such averaged amount for purposes of determining the fair market 
value of a Beneficial Owner’s Interests in the Trust to be acquired by the Exchange Entity. No discounts for lack of 
liquidity or minority interests will be considered in determining the value of the Interests. 

Each Purchaser will be required to execute such documents and signatures as the Manager may reasonably 
require in connection with the exercise of the Exchange Right or the cash purchase, described above. For a Purchaser 
that is not a Dissenting Purchaser but is subject to the Exchange Right (a “Contributing Purchaser”), the Manager 
will provide a tax protection agreement (a “Tax Protection Agreement”) in which the Manager: (i) will agree not to 
directly or indirectly sell, exchange, transfer, or otherwise dispose of the Property or any interest therein (without 
regard to whether such disposition is voluntary or involuntary) in a transaction within two years of the date of the 
Exchange Right that would cause a Contributing Purchaser to recognize any gain under Code Section 704(c) (such 
transaction, a “Triggering Event”), and (ii) for a period of two years following the occurrence of a Triggering Event, 
will agree to pay a Contributing Purchaser’s damages equal to the aggregate federal, state and local income taxes 
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incurred by such Contributing Purchaser in connection with such Triggering Event. Upon receipt of any and all 
documents and signatures required by the Manager, (the date of final receipt, the “Receipt Date”), the Manager will 
distribute (i) to any Purchaser that is not a Dissenting Purchaser the Units within 60 business days of the Receipt Date 
and (ii) to any Dissenting Purchaser the Cash Amount within 180 days of the Receipt Date. 

Restriction of Certain Rights 

Beneficiaries of a DST have rights to certain information from the Trust under the DST Act. In prior 
investment programs of the Sponsor, including prior DST programs, small minority investors have attempted to use 
certain of these statutory information rights to seek to ‘greenmail’ the Trust and to otherwise adversely affect the 
interests of legitimate investors in the investment program. Therefore, the Sponsor has determined it to be in the best 
interest of the program to eliminate the statutory information rights in favor of the following: 

• The Manager will furnish annual reports to investors regarding rent received from the Master 
Tenant, Trust expenses, the amount of Trust reserves and the amount of distributions made by the 
Trust to Beneficial Owners;  

• Beneficial Owners may, on written demand to the Manager, once a quarter receive a copy of the 
Trust Agreement (with all Beneficial Owner identifying information redacted) and a copy of the 
Certificate of Trust; and 

• Beneficial Owners have no further informational rights, including no right to receive any list of the 
other 

Beneficial Owners or any of their contact information. 

In addition, the Trust Agreement eliminates certain liabilities and duties of the Manager except as expressly 
set forth in the Trust Agreement; provided, however, no provision in the Trust Agreement is intended to or will operate 
to eliminate the implied covenant of good faith and fair dealing. 

Tax Status of the Trust 

The Trust Agreement provides that the Trust is intended to qualify as an “investment trust” and a “grantor 
trust” for federal income tax purposes, and not as a partnership or other business entity. Thus, although the Trust is 
respected as a separate entity for state law purposes, each Purchaser should be treated as owning a direct interest in 
the Property for purposes of Code Section 1031. See “Federal Income Tax Consequences.” Each Purchaser will be 
required to report his, her or its Interests in the Trust in a manner that is consistent with the foregoing. 

 

  



 

96 

SUMMARY OF CERTAIN PROVISIONS OF 
“SPRINGING LLC” LIMITED LIABILITY COMPANY AGREEMENT 

The following is a summary of some of the more significant provisions of the Limited Liability Company 
Agreement of the Springing LLC (the “Springing LLC Operating Agreement”) to be entered into upon a Transfer 
Distribution. A form of the Springing LLC Operating Agreement is attached to the Trust Agreement (which is Exhibit 
B to this Memorandum) and should be referred to for a complete statement of the rights and obligations of its members. 
The following is merely a summary of the terms of the Springing LLC Operating Agreement and is qualified in its 
entirety by the full text thereof. Prospective Purchasers should carefully review the Springing LLC Operating 
Agreement before subscribing for Interests. 

Management. The Manager or its affiliate will become the manager of the Springing LLC upon a Transfer 
Distribution. The manager of the Springing LLC will have exclusive discretion in the management and control of the 
business and affairs of the Springing LLC. The Springing LLC Operating Agreement will grant to the manager broad 
authority in the exercise of the management and control of the Springing LLC. The manager of the Springing LLC 
will have complete power to do all things necessary or incident to the management and conduct of the Springing 
LLC’s business. 

Rights of the Members of the Springing LLC. The Beneficial Owners will become members (each, a 
“Member”) in the Springing LLC. The members of the Springing LLC will not have the right to take part in the 
management or control of the business or affairs of the Springing LLC, to transact any business for the Springing 
LLC, or to sign for or bind the Springing LLC. The members, however, will have the right to receive information 
required for federal income tax reporting and certain other financial information and to inspect certain records of the 
Springing LLC. Upon the requisite vote of the members, the members will have the right to: (i) amend the Springing 
LLC Operating Agreement, subject to certain limitations specified in the Springing LLC Operating Agreement, with 
the consent of the manager, (ii) remove the manager for cause (as defined in the Springing LLC Operating Agreement), 
(iii) elect a successor manager, with the consent of the manager, (iv) elect a successor tax matters partner, with the 
consent of the manager, and (v) elect to continue the Springing LLC after a dissolution event, with the consent of the 
manager. The exercise of the foregoing specific rights will require the affirmative vote of the owners of record of more 
than 50% of the membership interests held by members in each case. 

Exchange Right. The Manager has the right, but not the obligation, to require that each Member exchange 
its membership interests in the Springing LLC for Units in a transaction intended to qualify as a tax-deferred exchange 
under Code Section 721 (the “Springing LLC Exchange Right”). Each Member will receive an amount of Units 
with an aggregate value equal to the then fair market value of such Member’s membership interests in the Springing 
LLC as of the date the Springing LLC Exchange Right is exercised. In order to exercise the Springing LLC Exchange 
Right, the Manager will provide each Member with a Notice of Exchange, the form of which is attached as an exhibit 
to the Springing LLC Operating Agreement.  

Should any Member not wish to exchange its membership interests in the Springing LLC for Units, such 
Member (“Dissenting Member”) may elect to have any such Exchange Entity acquire the Member’s membership 
interests in the Springing LLC for cash rather than exchange such interest for Units. The purchase price for a 
Dissenting Member’s membership interests in the Springing LLC (“Cash Amount”) will be the then fair market value 
of the Dissenting Member’s membership interests in the Springing LLC as of the date the Springing LLC Exchange 
Right is exercised. If a Dissenting Member elects to exercise its right to have an Exchange Entity purchase its 
membership interests in the Springing LLC, it is required to notify the Manager and Exchange Entity in writing within 
20 business days after the date on which the Manager mails the Notice of Exchange to the Member (the “Dissenting 
Notice”). If any Member does not provide a Dissenting Notice to the Manager within 20 business days after the 
mailing date of the Notice of Exchange, such Member will be deemed to have agreed to the exercise of the Springing 
LLC Exchange Right by the Manager. 

The fair market value of a Member’s membership interests in the Springing LLC will be determined by 
multiplying: (i) the Member’s percentage of membership interests in the Springing LLC by (ii) the greater of the two 
fair market values of the Property, each determined by a separate independent appraisal firm selected by the Manager 
in its sole discretion. However, if the quotient equal to (A) the difference between the fair market values determined 
by the two independent appraisal firms, divided by (B) the greater of the two fair market values determined by the 
independent appraisal firms, is greater than 20%, then the Manager will select a third independent appraisal firm in its 
sole discretion to determine the fair market value of the Property. Under such circumstances, the Manager will average 
the two highest of the three appraisal values determined by the three independent appraisal firms and use such averaged 
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amount for purposes of determining the fair market value of a Member’s membership interests in the Springing LLC 
to be acquired by the Exchange Entity. No discounts for lack of liquidity or minority interests will be considered in 
determining the value of the membership interests in the Springing LLC. 

Each Member will be required to execute such documents and signatures as the Manager may reasonably 
require in connection with the exercise of the Springing LLC Exchange Right or the cash purchase, described above. 
For a Member that is not a Dissenting Member but is subject to the Springing LLC Exchange Right (a “Contributing 
Member”), the Manager will provide a tax protection agreement (a “Tax Protection Agreement”) in which the 
Manager: (i) will agree not to directly or indirectly sell, exchange, transfer, or otherwise dispose of the Property or 
any interest therein (without regard to whether such disposition is voluntary or involuntary) in a transaction within 
two years of the date of the Springing LLC Exchange Right that would cause a Contributing Member to recognize 
any gain under Code Section 704(c) (such transaction, a “Triggering Event”), and (ii) for a period of two years 
following the occurrence of a Triggering Event, will agree to pay a Contributing Member’s damages equal to the 
aggregate federal, state and local income taxes incurred by such Contributing Member in connection with such 
Triggering Event. Upon receipt of any and all documents and signatures required by the Manager, (the date of final 
receipt, the “Receipt Date”), the Manager will distribute (i) to any Member that is not a Dissenting Member the Units 
within 60 business days of the Receipt Date and (ii) to any Dissenting Member the Cash Amount within 180 days of 
the Receipt Date. 

Limited Liability. Except as described below, no member or manager will be liable for the Springing LLC’s 
debts or other obligations, except to the extent of such member or manager’s share of undistributed profits, if any, and 
the amount of any distributions made to such member or manager by the Springing LLC constituting a return of such 
member or manager’s capital contribution, unless such member or manager takes part in the control of the Springing 
LLC’s business, which is not permitted under the Springing LLC Operating Agreement.  

Transfer of Membership Interests. No transfer of a membership interest in the Springing LLC may be 
made unless the manager of the Springing LLC, in its sole discretion, has consented to such transfer. In addition, no 
transfer may be made if the effect of such transfer would be for the Springing LLC to be classified as a publicly traded 
limited partnership for federal income tax purposes. Further, no assignment of any membership interest may be made 
if the membership interests to be assigned, when added to the total of all other membership interests assigned within 
the 13 immediately preceding months, would, in the opinion of counsel for the Springing LLC, result in the termination 
of the Springing LLC under the Code. The manager may require an opinion of counsel that is acceptable to the manager 
that such transfer will not violate any federal or state securities laws or any provisions of any underlying loan 
agreements. A person to whom a transfer is to be made will not become a substituted member in the Springing LLC 
unless (i) the manager, in its sole discretion, has consented to such substitution, (ii) the person to whom the transfer is 
to be made has assumed any and all of the obligations under the Springing LLC Operating Agreement with respect to 
the membership interests to which the transfer relates, (iii) all reasonable expenses required in connection with the 
transfer have been paid by or for the account of the person to whom the transfer is to be made, and (iv) all agreements, 
certificates or amended certificates and all other documents have been executed and filed and all other acts have been 
performed which the manager deems necessary to make the person to whom the transfer is to be made a substituted 
member in the Springing LLC and to preserve the Springing LLC’s status. 

Additional Voluntary Capital Contributions. The manager may request at any time that the members make 
additional capital contributions to the Springing LLC on a pro rata basis in proportion to each member’s membership 
interest. The members are not required to comply with any such request. The manager will adjust the members’ capital 
contributions and membership interests to equitably reflect any additional capital contributions made by members. 

Termination and Winding Up. The Springing LLC will be dissolved upon the occurrence of any of the 
following events: 

(i) The manager of the Springing LLC determines to terminate the Springing LLC;  
(ii) The sale, exchange or other disposition of the Property; 
(iii) The occurrence of any event of dissolution in the Springing LLC’s Certificate of Formation; or 
(iv) The death, insanity, withdrawal, retirement, resignation, expulsion, insolvency or dissolution of 

the manager unless members holding more than 50% of the membership units of the Springing 
LLC consent to continue the business of the Springing LLC. 

However, for so long as the Springing LLC’s obligations under the Loan Documents remain outstanding, 
the Springing LLC may not be terminated without the prior written consent of the Lender. 
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The bankruptcy, death, dissolution, liquidation, termination or adjudication of incompetency of a member 
will not cause the termination or dissolution of the Springing LLC and the business of the Springing LLC will continue. 

In the event of the Springing LLC’s dissolution, (a) the Springing LLC’s affairs will be terminated and wound 
up, (b) an accounting will be made, (c) the Springing LLC’s liabilities will be paid or adequately provided for, (d) a 
reserve will be established to satisfy any legal requirements, and (e) the Springing LLC’s remaining assets will be 
distributed to the members as provided for in proportion to their membership interests. 

Meetings and Voting. A meeting of the members may be called at any time by the manager. The manager 
will call for a meeting following receipt of a written request of members holding more than 10% of the membership 
units of the Springing LLC. At a meeting of the members, the presence of members holding more than 50% of the 
membership interests, in person or by proxy, will constitute a quorum. A member may vote either in person or by 
written proxy signed by the member or by his, her or its duly authorized attorney in fact. Persons present by telephone 
will be deemed to be present “in person” for purposes thereof. Matters may also be brought on for action and 
implemented by the manager by Majority Vote (as defined in the Springing LLC operating agreement). 

However, notwithstanding these provisions, as long as the Loan is outstanding the members will be 
conclusively deemed to have elected to continue the existence of the Springing LLC. 

Removal or Withdrawal of Manager and Election of Successor Manager. The manager of the Springing 
LLC can be removed and its successor chosen by the members holding more than 50% of the membership interests. 
However, at any time the Loan is outstanding, consent of the Lender will also be required for removal of the manager 
and appointment of a successor manager. 

Fees and Compensation to the Manager and its Affiliates. The manager of the Springing LLC, its 
affiliates, and affiliates of officers of the manager will be entitled to receive an administrative fee and additional 
compensation for any additional service performed on behalf of the Springing LLC equal to the then-prevailing market 
rates for similar services performed in the area where the Property is located. In addition, the manager will receive a 
refinancing fee, if any, equal to 1.0% of the gross proceeds from any refinancing of the Property, and a disposition fee 
equal to 3.0% of the gross price of the Property upon its sale, exchange or other disposition (and any sales commissions 
or mortgage brokerage fees due to outside brokers will not be paid from these fees). In addition, the Trust will pay the 
Manager an amount equal to the amount, if any, of deferred and unpaid Asset Management Fee under the terms of the 
Property Management Agreement. 

Books and Records. The Springing LLC Operating Agreement will require the manager to distribute to each 
member, promptly following the close of the Springing LLC’s fiscal year on December 31, annual information 
necessary for tax purposes. 

Indemnification. Subject to certain conditions, the Springing LLC will indemnify the manager against 
certain claims or lawsuits arising out of the Springing LLC’s activities or operations. 

Power of Attorney. The manager of the Springing LLC will not be liable to any member of the Springing 
LLC or to the Springing LLC for honest mistakes of judgment, or for action or inaction, taken reasonably and in good 
faith for a purpose that was reasonably believed to be in the best interests of the Springing LLC, or for losses due to 
such mistakes, action or inaction, or for the negligence, dishonesty or bad faith of any employee, broker or other agent 
of the Springing LLC. However, this provision will not relieve the manager from liability attributable to gross 
negligence, willful misconduct or intentional wrongdoing or to the extent (but only to the extent) that such liability 
may not be waived, modified or limited under applicable law. 

Restriction of Information Rights. The rights of members of the Springing LLC to information may be 
restricted similarly to how the rights of Beneficial Owners have been restricted as summarized above. 
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SUMMARY OF PROPERTY MANAGEMENT AGREEMENT 

The Property Manager and the Master Tenant entered into the Property Management Agreement with respect 
to the Property. The Property Management Agreement governs the rights and obligations regarding the management 
of the Property and the compensation to be paid to the Property Manager, which as of the date hereof is Allegiant 
Management, LLC d/b/a Allegiant – Carter Management, LLC.  

The following is a summary of some of the significant provisions of the Property Management Agreement. 
This summary is qualified in its entirety by reference to the full text of the agreement, a copy of which is attached as 
Exhibit C of this Memorandum.  

 

Term The Property Management Agreement has an initial term of 12 months, but 
will be automatically renewed for one month periods thereafter unless 
terminated by one of the parties. 

Rights and Duties of the 
Property Manager 

In general the Property Manager will manage, coordinate and supervise the 
ordinary and usual business and affairs pertaining to the operation, 
maintenance, leasing, licensing and management of the Property. 

Compensation Property Management Fee 

The Property Management Fee payable under the Property Management 
Agreement will be an amount equal to 3.0% of the monthly Gross Collections 
received from the Property. The Property Manager intends to waive the 
Property Management Fee for the first year following the Closing. In addition, 
the Property Manager will be reimbursed for its expenses. The property 
management fees payable to the Property Manager will be payable solely by 
the Master Tenant out of the income it receives from the Property. 

Renovation Administration Fee 

The Renovation Administration Fee payable under the Property Management 
Agreement will be an amount equal to 5.0% of all renovation costs incurred in 
connection with the ongoing operation of the Property. The Master Tenant will 
fund the Renovation Administration Fee from the Supplemental Trust Reserve 
in the same manner as the underlying capital expenditures that give rise to the 
Renovation Administration Fee. 

Indemnification The Master Tenant will hold the Property Manager, as its agent, harmless from 
liability, except for gross negligence, willful misconduct or fraud by the 
Property Manager. 

Budget The Property Manager will prepare and deliver each year to the Master Tenant 
an annual approved operating budget for the Property. 
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SUMMARY OF THE PURCHASE AGREEMENT  

General 

Each prospective Purchaser must execute a Purchase Agreement. Prospective Purchasers should review the 
entire Purchase Agreement with their own independent legal counsel before submitting an offer to buy an Interest. 
The following is merely a summary of some of the significant provisions of the Purchase Agreement, and is qualified 
in its entirety by the full text thereof, a copy of which is attached to this Memorandum as Exhibit E. 

Submission of Offer to Purchase 

A summary of the procedures for the offer and purchase of an Interest is set forth under “Method of 
Purchase.” 

Closing 

Prior to closing, each prospective Purchaser is required to deliver to the Trust (i) the Purchase Agreement, 
(ii) an executed signature page or joinder to the Trust Agreement, and (iii) such other documents as may reasonably 
be requested by the Trust and/or its escrow agent, as applicable. At the closing of its purchase of an Interest, each 
Purchaser will receive an Interest in the Trust. 

Limited Representations 

The Trust provides limited representations or warranties in the Purchase Agreement, including with respect 
to the ownership and condition of the Property. Consequently, each Purchaser must rely on his, her or its own 
investigations and analysis of the Property and is encouraged to seek the advice of his, her or its own independent 
legal counsel, accountants and real estate advisors. 

Indemnity 

The Purchase Agreement contains an indemnity provision whereby each Purchaser will be required to 
indemnify, defend and hold the Trust, the Sponsor and their affiliates harmless from any and all damages, losses, 
liabilities, costs and expenses (including reasonable attorneys’ fees and costs) that they may incur by reason of the 
untruth or inaccuracy of any of the representations, warranties, covenants or agreements contained in the Purchase 
Agreement or in any other document the Purchaser has furnished to them. 

No Tax Advice 

Purchasers also will acquire their Interests without any representations from the Trust, the Sponsor, the 
Depositor or the Manager regarding tax implications of the transaction. The Trust received an opinion of Tax Counsel 
on which each Purchaser may rely, but only concerning the matters specifically addressed therein. Notwithstanding 
the preceding sentence, the opinion of Tax Counsel is not intended or written to be used, and it cannot be used, by any 
Purchaser for the purpose of avoiding penalties that may be imposed under the Code. The Tax Opinion was written to 
support the promotion or marketing of a particular transaction, and each Purchaser should seek advice based on the 
Purchaser’s particular circumstances from an independent tax advisor. A copy of the Tax Opinion is attached to this 
Memorandum as Exhibit D. 

Each Purchaser should consult his own independent legal counsel and other tax advisors regarding the tax 
implications of an investment in an Interest, including whether or not such investment will qualify for deferral of gain 
under Code Section 1031, if so contemplated. See “Federal Income Tax Consequences” below. 

Bad Actor Addendum 

Purchasers who subscribe for a 20% or more beneficial interest in the Trust, as determined in accordance 
with the Trust Agreement as of the date of the Purchaser’s subscription, will be required to complete a “bad actor 
addendum” in the form attached to the Purchase Agreement (the “Bad Actor Addendum”). Purchasers acquiring a 
20% or more beneficial interest in the Trust (“20% Investors” and each a “20% Investor”) will be further required 
to complete and deliver to the Manager, concurrently with the execution and delivery of the Bad Actor Addendum, an 
irrevocable proxy granting the Manager the right to vote any and all Interests held by such 20% Investor (the “Bad 
Actor Proxy”) upon the effectiveness of the Bad Actor Proxy. A Bad Actor Proxy will become effective at such time 
as a 20% Investor becomes subject to a “disqualification event” as described in Rule 506(d) of Regulation D. Once 
effective, a Bad Actor Proxy will remain in effect until the date upon which the applicable 20% Investor is no longer 
subject to any disqualification event. 
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Dispute Resolution 

Each Purchaser agrees that any dispute arising out of the Purchase Agreement must be brought in a court of 
competent jurisdiction located in Hillsborough County, Florida, and voluntarily waives any right he, she or it may 
have to a jury trial in such proceeding. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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SUMMARY OF ASSET MANAGEMENT AGREEMENT 

Concurrently with the acquisition of the Property, the Manager and the Trust entered into the Asset 
Management Agreement with respect to the Property. The Asset Management Agreement will govern the rights and 
obligations regarding the management services provided with respect to the Property as well as oversight of the 
Property Manager. 

The following is a summary of some of the significant provisions of the Asset Management Agreement. This 
summary is qualified in its entirety by reference to the full text of the agreements. A copy of the Asset Management 
Agreement is attached as Exhibit F of this Memorandum.  

 

Term: The Asset Management Agreement commenced on the date of the Closing 
and will continue until termination by one of the parties. 

Rights and Duties of the 
Manager 

In general, the Manager will provide management services to the Trust with 
respect to the Property, will arrange for financing of the Property, implement 
all decisions and policies of the Trust and will oversee and supervise the 
provision of services by the Property Manager to ensure that the Property 
Manager is performing in a manner consistent with the terms of the Property 
Management Agreement. 

Compensation Finance Fee 

As compensation for its services in relation to coordination of and executing 
the Loan Documents, the Manager is anticipated to receive one or more 
payments representing the Finance Fee equal, in the aggregate, to 0.35% (or 
$200,144) of the gross proceeds of the Loan in connection with the Closing.  

Asset Management Fee 

As compensation for its asset management services, the Manager will receive 
an annual fee in an amount up to 0.17% of the purchase price (or $175,950) 
and such amount will be paid monthly in arrears. The Manager may waive or 
defer the Asset Management Fee charged to Purchasers, in whole or in part, 
in the Manager’s sole and absolute discretion. In addition, the Manager will 
be reimbursed for its reasonable expenses. The Asset Manager intends to 
waive the Asset Management Fee for the first year following the Closing. The 
Asset Management Fee will be paid on a pro rata basis, monthly in arrears. If 
the Asset Management Agreement is terminated during any calendar year, the 
Asset Management Fee owed thereunder will be pro-rated for such partial 
year. The Asset Management Fees payable to the Manager will be payable 
solely by the Trust out of the income it receives from the Property. The Asset 
Management Fee is subordinate in all respects in lien and payment to the lien 
and payment of the Loan. 

Disposition Fee 

In addition, the Manager will receive a disposition fee from the Trust equal to 
3.0% of the gross proceeds of such sale. Any sales commissions due to third-
party brokers will not be paid from this amount. 

Indemnification The Trust will hold the Manager harmless from claims arising directly or 
indirectly out of any action taken by the Manager within the scope of its 
authority, excluding only those liabilities which arise as a result of the gross 
negligence or fraudulent, criminal or willful misconduct of the Manager. This 
indemnity extends to and protects the agents, officers, directors, shareholders, 
affiliated companies and employees of the Manager. 

The Manager will agree to indemnify the Trust and hold it harmless from all 
claims arising directly or indirectly out of any action taken by the Manager 
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that is not within the scope of its authority under the Asset Management 
Agreement. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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FEDERAL INCOME TAX CONSEQUENCES 

The following discussion applies only if a Purchaser buys an Interest directly from the Trust pursuant to this 
Offering. You should not view the following analysis as a substitute for careful tax planning, particularly because the 
income tax consequences of an investment in an Interest are uncertain and complex. Also, the tax consequences will 
not be the same for all taxpayers. You should be aware that the following discussion necessarily condenses or 
eliminates many details that might adversely affect you significantly and does not address the tax issues that may be 
important to you if you are subject to special tax treatment (e.g., if you are a non-resident alien or a tax-exempt entity). 
For example, special rules not discussed here may apply to you if you are: a broker-dealer or a dealer in securities or 
currencies; an S corporation; a bank, thrift or other financial institution; a regulated investment company or a real 
estate investment trust; an insurance company; a tax-exempt organization; subject to the alternative minimum tax 
provisions of the Code; holding the Interests as part of a hedge, straddle, conversion, integrated or other risk reduction 
or constructive sale transaction; a U.S. person whose “functional currency” is not the U.S. dollar; or a U.S. expatriate 
or former long-term resident. Except where otherwise noted, this discussion addresses only federal income tax aspects 
of an investment in an Interest and does not address or discuss aspects of state and local taxation relating to such an 
investment. Each prospective Purchaser should consult his, her, or its own tax advisor about the specific tax 
consequences to him before investing. 

The following discussion of federal income tax consequences is based on laws and regulations presently in 
effect and, except where noted, does not address state, local, foreign, or other tax laws, including gift and estate tax 
laws. You should be aware that new administrative, legislative or judicial action could significantly change the tax 
aspects associated with an Interest. In particular, the TCJA and the CARES Act recently revised certain provisions of 
the federal income tax law that affect the tax consequences of real estate investments. Many of these provisions are 
complex and their scope and interpretations are presently uncertain. 

Accordingly, there is uncertainty concerning certain tax aspects discussed herein, and there can be no 
assurance that the IRS may not challenge some of the deductions you may claim or positions you may take. 
Specifically, as of the date of this Memorandum, there has been limited guidance issued to address the uncertainties 
under the TCJA and the CARES Act. Should the IRS challenge the tax treatment of an investment in an Interest, even 
if the challenge is unsuccessful, you could be faced with substantial legal and accounting costs in resisting the 
challenge. 

You should not buy an Interest solely for the purpose of obtaining a tax shelter for income from other sources. 
An Interest is unlikely to provide any such tax shelter. 

Before buying an Interest, you must represent and warrant that you: 

(i) have independently obtained advice from your legal counsel and/or accountant about any tax-
deferred exchange under Code Section 1031 and applicable state laws, including, without limitation, 
whether your acquisition of an Interest pursuant to this Offering will enable you to defer the 
recognition of gain on your disposition of “relinquished property” pursuant to Code Section 1031, 
and you are relying on such advice; 

(ii) understand that neither the Trust, the Sponsor, the Trustees, the Manager nor any of their affiliates 
have obtained a ruling from the IRS that an Interest will be treated as an undivided interest in real 
estate, as opposed to an interest in a partnership, a security or a certificate of trust or beneficial 
interest; 

(iii) understand that the federal income tax consequences of an investment in an Interest, especially the 
treatment of the transaction under Code Section 1031 and the related Section 1031 Exchange rules, 
are complex and vary with the facts and circumstances of each individual Purchaser, and 

(iv) understand that the opinion of Tax Counsel is only Tax Counsel’s view of the anticipated federal 
income tax treatment and there is no guarantee that the IRS will agree with such opinion. 

Nature of Interests 

Classification of Trust. The Sponsor has attempted to structure the Offering of Interests so that a Purchaser 
acquiring an Interest will be treated for Code Section 1031 purposes as acquiring an interest in real estate and not 
either an interest in a partnership, a security or a certificate of trust or beneficial interest. If an Interest were to be 
treated as an interest in a partnership, a security or a certificate of trust or beneficial interest, then a Purchaser of an 
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Interest would be unable to use its acquisition of an Interest as part of a transaction to defer gain under Code Section 
1031. 

The Trust has obtained an opinion from Tax Counsel that: (i) the Trust should be treated as an investment 
trust described in Treasury Regulations Section 301.7701-4(c) that is classified as a “trust” under Treasury Regulations 
Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” of the Trust; (iii) as “grantors,” the 
Beneficial Owners should be treated as owning an undivided fractional interest in the Property for federal income tax 
purposes; (iv) the Interests should not be treated as securities for purposes of Code Section 1031; (v) the Interests 
should not be treated as certificates of trust or beneficial interests for purposes of Code Section 1031; (vi) the Master 
Lease should be treated as a true lease and not a financing for federal income tax purposes; (vii) the Master Lease 
should be treated as a true lease and not a deemed partnership for federal income tax purposes; (viii) the discussions 
of the federal income tax consequences contained in this Memorandum are correct in all material respects; and (ix) 
certain judicially created doctrines should not apply to change the foregoing conclusions. The issues which are the 
subject of such opinion have not been definitely resolved by statutory, administrative or case law. 

A Purchaser who is acquiring an Interest as “replacement property” in a Section 1031 Exchange for an interest 
in real estate must be aware that in order to qualify any of his gain realized in such exchange for tax deferral under 
Code Section 1031, the Interest must be treated as an interest in real estate. 

Tax Counsel’s opinion is based upon existing cases and rulings, and in particular the analysis in Revenue 
Ruling 2004-86, 2004-2 C.B. 191. Revenue Ruling 2004-86 sets forth the limited circumstances under which a DST 
may be classified as an “investment trust” for federal income tax purposes rather than as a business entity taxable as 
a corporation or partnership. Revenue Ruling 2004-86 concludes that, because the beneficial owners of interests in an 
“investment trust” are “grantors” that are treated as directly owning an undivided fractional interest in the property 
held by the trust for federal income tax purposes, the exchange of real property by such beneficial owners for an 
interest in the “investment trust” is treated as an exchange of real property for an interest in the “investment trust’s” 
real property, rather than for a certificate of trust or beneficial interest under Code Section 1031. 

Tax Counsel’s opinion that the Beneficial Owners should be treated as grantors of the Trust means that a 
Beneficial Owner is required to take into account, in computing his federal income tax liability, his proportionate 
share of all items of income, gain, loss, deduction and credit attributable to the Trust. In addition, all property owned 
by the Trust will be deemed for federal income tax purposes to be owned by the grantors of the Trust in proportion to 
their ownership interests in the Trust. 

Thus, a Beneficial Owner should be treated as a grantor of the Trust because the Beneficial Owner conveyed 
cash to the Trust in exchange for an Interest. In addition, each Beneficial Owner will have a reversionary interest in 
the Trust’s corpus and will be automatically entitled to receive his proportionate share of the income of the Trust. 
Therefore, the Beneficial Owners should be treated, for federal income tax purposes, as if they own their respective 
fractional interests in the Property that is held by the Trust, notwithstanding the fact that an Interest could be treated 
as intangible property or securities for securities law, state law, or local law purposes. The TCJA eliminated the 
specific exceptions under Code Section 1031 for securities and other intangible assets. Although the specific language 
providing for the exceptions has been eliminated, Tax Counsel believes that an analysis of these terms remains relevant 
and concluded that the Interests should not be treated as securities for purposes of Code Section 1031. However, due 
to the current lack of guidance regarding the scope of the TCJA’s amendment to Code Section 1031, it is possible that 
the IRS could take a contrary position on these issues. 

The Trust and the Sponsor have not received and will not request a private letter ruling from the IRS regarding 
the federal income tax classification of the Trust. After examining the relevant cases, Treasury Regulations and rulings 
(and, in particular, Revenue Ruling 2004-86 and Treasury Regulations Section 301.7701-4(c)), however, Tax Counsel 
has concluded that the Trust should be treated as an “investment trust” for federal income tax purposes because the 
powers and authority granted to the Trustees, Manager, Beneficial Owners and the Trust in the Trust Agreement do 
not exceed the powers and authority of the “investment trust” described in Revenue Ruling 2004-86. Tax Counsel has 
also concluded that the Beneficial Owners should be treated as grantors of the Trust. Tax Counsel further believes that 
these conclusions are consistent with the underlying cases, Treasury Regulations and rulings that govern whether a 
DST is classified for federal income tax purposes as an “investment trust” rather than as a business entity taxable as a 
corporation or partnership. 

There is always a risk that the IRS may not agree with such opinion. The opinion of Tax Counsel is predicated 
on all the facts and conditions set forth in the opinion and is not a guarantee of the current status of the law and should 
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not be accepted as a guarantee that a court of law or an administrative agency will concur in the opinion. If any of the 
facts or assumptions set forth in the opinion prove incorrect, it is possible that the tax consequences could change. 

The Trust and other related arrangements have been structured to be substantially similar to the trust and 
other related arrangements described in Revenue Ruling 2004-86. There are several possible distinctions, however, 
including, but not limited to: (i) the ongoing role of the Manager; (ii) the potential termination of the Trust as a result 
of a Transfer Distribution; and (iii) providing the Manager with discretion to cause a sale of the Property. Tax Counsel 
has concluded that all of these provisions are consistent with the analysis in Revenue Ruling 2004-86 and the 
underlying cases and rulings, but no ruling will be obtained from the IRS in this regard. 

THE ABOVE IS A SUMMARY OF THE OPINION FROM TAX COUNSEL. PURCHASERS 
SHOULD REVIEW THE ATTACHED OPINION IN ITS ENTIRETY. 

Potential Significant Tax Costs If Interests Were Classified as Interests in a Partnership, Securities or 
Certificates of Trust or Beneficial Interests. If the Purchasers were to be treated for tax purposes as purchasing 
interests in a partnership, securities or certificates of trust or beneficial interests, the Purchasers would not qualify for 
deferral of gain under Code Section 1031, and each Purchaser who had relied on deferral of his gain from disposition 
of other interests in real property would immediately recognize such gain and be subject to federal income tax thereon. 
Moreover, since such determination would of necessity come after such Purchaser had purchased his Interest, such 
Purchaser would have no cash from the disposition of his original interests in real estate with which to pay the tax. 
Given the illiquid and long-term nature of an investment in the Interests, there would be no practical means of 
generating cash from an investment in the Interests to pay the tax. In such a case, a Purchaser would have to use funds 
from other sources to satisfy his tax liabilities. 

Code Section 1031 Non-Recognition Treatment 

Identification. The Treasury Regulations under Code Section 1031 require that a taxpayer identify 
“replacement property” during the period (the “Identification Period”) that begins on the date that the taxpayer 
transfers his “relinquished property” and ends at midnight on the 45th day thereafter (although if, as part of the same 
deferred exchange, the taxpayer transfers more than one relinquished property and the relinquished properties are 
transferred on different dates, then the Identification Period is determined by reference to the earliest date on which 
any of the properties are transferred). Also, any “replacement property” that is received by a taxpayer before the end 
of the Identification Period is in all events treated as identified before the end of the Identification Period. 

Taxpayers are permitted to identify three properties without regard to the fair market value of the properties 
(the so-called “three property rule”) or multiple properties with a total fair market value not in excess of 200% of 
the value of the relinquished property (the “200% rule”). A taxpayer also may identify any number of properties if it 
acquires at least 95% of the aggregate fair market value of all identified properties (the “95% rule”). 

For purposes of both the 200% rule and 95% rule, “fair market value” means the fair market value of the 
applicable property without regard to any liabilities secured by the property. Thus, a taxpayer identifying under the 
200% rule for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber such 
property(ies)) of $40 million, in which case the identification of a single Replacement Property having a $30 million 
equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) would violate 
the 200% rule. 

After consulting with Tax Counsel, the Sponsor believes that the Property should constitute a single property 
for purposes of the identification rules, including the three property rule, although since there can be no assurance that 
a Purchaser’s offer to acquire an Interest will be accepted, a Purchaser should not identify only the Property. In general, 
the identification rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not qualify for 
deferral of gain under Code Section 1031 if too many properties are identified or if the deadlines for identification are 
not met. Prospective Purchasers should seek the advice of their tax advisors prior to subscribing for the Interests or 
making an identification. 

Tax Counsel will not render an opinion on identification matters and prospective Purchasers should seek the 
advice of their own tax advisors prior to subscribing for the Interests or identifying the Property as “replacement 
property” for a Section 1031 Exchange. 

Other Requirements of Code Section 1031. Code Section 1031 provides for non-recognition of gain or loss 
only if real property held for use in a trade or business or for investment is exchanged for other real property of like-
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kind held for use in a trade or business or for investment. There are numerous requirements contained in the applicable 
provisions of the Code and Treasury Regulations concerning qualification for non-recognition under Code Section 
1031. For instance, prospective Purchasers seeking to engage in a “deferred” exchange (within the meaning of 
Treasury Regulations Section 1.1031(k)-1) must properly identify one or more potential replacement properties within 
the 45-day identification period and complete the exchange within the 180-day exchange period. Such prospective 
Purchasers should also consider whether their arrangement falls within the “qualified intermediary” and/or “qualified 
escrow account” safe harbors of Treasury Regulations Section 1.1031(k)-1(g). Prospective Purchasers wishing to 
engage in a “reverse” or “parking” exchange should consult Rev. Proc. 2000-37, 2002-2 C.B. 308, which establishes 
a safe harbor for such exchanges. Each prospective Purchaser will have to determine with his, her, or its own tax 
advisors whether an exchange to be engaged in by the prospective Purchaser satisfies the requirements of Code Section 
1031. 

Each Purchaser will have to determine with such Purchaser’s own tax advisors whether an exchange to be 
engaged in by the Purchaser satisfies the requirements of Code Section 1031. 

Receipt of Identified Property. In addition to satisfying the identification rules, a taxpayer seeking to 
complete a Section 1031 Exchange must actually receive identified replacement property by no later than midnight 
on the earlier of the 180th day after the date that the taxpayer transfers the relinquished property or the due date 
(including extensions) for the taxpayer’s income tax return for the taxable year in which the transfer of the relinquished 
property occurs. 

Treatment as an Interest in a Partnership or Security. Code Section 1031 excludes an interest in a 
partnership or security from the categories of property that may qualify for nonrecognition. Thus, if the IRS were to 
classify the Interests as such for Code Section 1031 purposes, the Interests would not qualify as replacement property 
for a Section 1031 Exchange. Based on an analysis of relevant authorities, however, Tax Counsel has concluded that, 
in all material respects, an Interest should not be considered an interest in a partnership or a security for purposes of 
Code Section 1031. 

Changes to the Section 1031 Exchange Rules Could Have Negative Implications. The U.S. Congress 
periodically evaluates, and the Biden-Harris Administration is currently considering, various proposed modifications 
to the Section 1031 Exchange rules that could, if enacted, prospectively repeal or restrict the ability to utilize a Section 
1031 Exchange to achieve tax deferral on gain in connection with the disposition of real property or beneficial interests 
in a fixed investment trust. It is possible that repeal or amendment of Code Section 1031 or the Treasury Regulations 
promulgated thereunder could negatively impact the use of a Section 1031 Exchange in connection with a Beneficial 
Owner’s exit strategy. 

Status as a True Lease for Federal Income Tax Purposes. Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance. For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments. Such a recharacterization in this context would have significant (and adverse) tax consequences. For 
example, if the Master Lease were to be recharacterized as a sale of the Property, then a Purchaser would be unable 
to treat the acquired Interest as qualified “replacement property” in a Section 1031 Exchange in that the Interest would 
constitute an interest in real property that the Purchaser would not hold for investment. That is, the Purchaser would 
be treated as having immediately sold the acquired interest in the Property to the Master Tenant with the Master Tenant 
being treated as purchasing the Property (and all of the interests therein) from the Purchasers in exchange for an 
installment note for federal income tax purposes. As a result, Purchasers attempting to participate in Section 1031 
Exchanges would not be treated as having received qualified replacement property when they acquired their Interest 
because the Purchaser would be treated as having made a loan to the Master Tenant. As the owner of the Property for 
federal income tax purposes, the Master Tenant would be entitled to claim any depreciation deductions. To the extent 
that payments of “rent” were recharacterized as payments of interest and principal, the payment of principal would 
not be treated as the receipt of taxable income by the Purchasers and would not be deductible by the Master Tenant, 
as applicable. All of these consequences could have a significant impact on the tax consequences of an investment in 
an Interest.  

Rev. Proc. 2001-28 sets forth advance ruling guidelines for “true lease” status. We have not sought, and do 
not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide certain 
criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true lease” for 
federal income tax purposes. In the event of an examination by the IRS, the IRS and, ultimately, the courts of 
applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for purposes 



 

108 

of determining whether a lease qualifies as a true lease for federal income tax purposes. However, Tax Counsel does 
not believe that strict compliance with Rev. Proc. 2001-28 is required to conclude that the Master Lease should be 
characterized as a true lease for federal income tax purposes. Rather, Tax Counsel believes that satisfying most of the 
material ruling guidelines should be sufficient for purposes of determining the characterization of the Master Lease 
for federal income tax purposes. We will receive an opinion of Tax Counsel that Tax Counsel believes the Master 
Lease satisfies most of the pertinent material conditions set forth in Rev. Proc. 2001-28 and that the Master Lease 
should be treated as a true lease rather than as a financing for federal income tax purposes. Similarly, if the Master 
Tenant were treated as a mere agent of the Trust rather than as a lessee, the power of the Master Tenant to make 
improvements to the Property and to re-lease the Property could be attributed to the Trust, and the Trust could be 
deemed to have powers prohibited under Revenue Ruling 2004-86. We have considered the issue and, after having 
consulted with Tax Counsel, have concluded that the Master Tenant should not be treated as an agent of the Trust. 
However, there is no assurance that the IRS would agree with these positions.  

Tax Rates. Under current law, and subject to certain exceptions, long-term capital gains of individuals are 
generally subject to tax at a maximum federal income tax rate of 20% (25% for any long-term capital gains that 
constitute “unrecaptured Section 1250 gain”) and ordinary income of individuals is generally subject to a maximum 
federal income tax rate of 37% (reduced by the TCJA from 39.6%). In addition, the Code generally imposes on certain 
individuals, trusts, and estates an additional “Medicare Contributions Tax” of 3.8% on the lesser of (i) “net investment 
income,” or (ii) the excess of modified adjusted gross income over a threshold amount. Prospective Purchasers should 
consult with their own tax advisors regarding the possible implications of the Medicare Contributions Tax in light of 
their individual circumstances. 

20% Passthrough Deduction. The TCJA also provides a 20% deduction on a taxpayer’s “qualified business 
income” which sunsets for the taxable year ending December 31, 2025. This deduction, under Code Section 199A, 
reduces the highest marginal effective tax rate for ordinary income from 37% to 29.6% for income arising from a 
“qualified trade or business”, as defined in Code Section 162, conducted by a partnership, S corporation, or sole 
proprietorship. In the case of a partnership or S corporation, Code Section 199A applies at both the entity and 
individual partner or shareholder level. For taxpayers above certain income thresholds, the “qualified trade or 
business” must have sufficient amounts of W-2 wages paid or a combined sufficient amount of wages plus the 
unadjusted basis of certain property (including buildings, but not land).  

On January 18, 2019, the IRS announced the release of final regulations providing guidance regarding many 
of the open issues and technical questions posed with respect to Code Section 199A following passage of the TCJA, 
including final rules relating to aggregation of certain real estate activities engaged in through multiple partnerships 
or S corporations, as well as enumerating certain factors relevant for determining real estate trade or business status. 
In the final regulations, the IRS elected not to apply the grouping rules of Code Section 469; however, the final 
regulations allow for aggregation of direct and indirectly held real estate businesses provided certain requirements set 
out in the final regulations are satisfied. Additionally, on January 18, 2019, the IRS announced the release of a related 
notice, Notice 2019–07, regarding a rental real estate trade or business safe harbor. In the notice, the IRS provided 
that certain taxpayers who meet the requirements of the notice will be allowed trade or business income treatment 
from certain “rental real estate enterprises.” However, the rental real estate trade or business safe harbor is not available 
where the property used by the taxpayer is subject to a triple net lease. On September 24, 2019, the IRS issued Revenue 
Procedure 2019-38 and reaffirmed that real estate rented or leased under a triple net lease may not be included in a 
“rental real estate enterprise.” Further, in Revenue Procedure 2019-38, the IRS defined a “triple net lease” as “a lease 
agreement that requires the tenant or lessee to pay taxes, fees, and insurance, and to pay for maintenance activities for 
a property in addition to rent and utilities.” The definition of a triple net lease for the purpose of Revenue Procedure 
2019-38 may overlap significantly with the Master Lease. 

Prospective Purchasers should consult with their own tax advisor regarding the possible application of Code 
Section 199A to their own particular circumstances. 

Other Tax Consequences 

Taxation of the Trust. Tax Counsel has opined that the Trust should be classified as an “investment trust” 
treated as a “trust” for federal income tax purposes and, further, that the Beneficial Owners should be treated as 
“grantors” of the Trust. Accordingly, the Trust should not be subject to federal income tax and each Beneficial Owner 
should be subject to federal income taxation as if he owned directly the portion of the Property proportionate to the 
Interest owned by the Beneficial Owner and as if he paid directly his share of expenses paid by the Trust. 
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The following discussion assumes that the Trust is, and the Interests represent interests in, an “investment 
trust” that is treated as a trust for federal income tax purposes. 

Code Section 467 Rent Allocation. Under the Master Lease, if the Property’s cash flow is insufficient to 
support all operating expenses and Base Rent and other payments, the Master Tenant may defer on a month-to-month 
basis a portion of the Additional Rent or Supplemental Rent payments, but only so long as the amount of Base Rent 
paid to or on behalf of the Trust is sufficient to fully service the Trust’s payment obligations under the Loan 
Documents. Although the issue is not completely settled under existing law, under Code Section 467 of the Code, if 
the Master Tenant were to defer payment of rent the Beneficial Owners may still be required to report and pay tax on 
rent in accordance with the schedule set forth on Exhibit A to the Master Lease. As a result, Beneficial Owners may 
be required to recognize rental income even though all of the rent may not be currently paid and, in such circumstances, 
may have to use funds from other sources to pay tax on such income. In addition, Beneficial Owners may have to 
recognize imputed interest income on such deferred amounts. 

Depreciation and Cost Recovery. Current federal income tax law allows an owner of improved real property 
to take depreciation deductions based on the entire cost of the depreciable improvements, even though such 
improvements are financed in part with borrowed funds. If, however, the purchase price of an Interest and the non-
recourse liabilities to which the Property is subject are in excess of the fair market value of the Property, a Purchaser 
will not be entitled to take depreciation deductions to the extent deductions are derived from such excess. 

The Code provides separate cost recovery rules for certain “qualified improvement property.” Qualified 
improvement property is any improvement to an interior portion of a building that is non-residential real property if 
the improvement is placed in service after the date the building itself was first placed in service. Prior to the TCJA, 
there were three categories of qualified improvement property (qualified leasehold improvement property, qualified 
restaurant property, and qualified retail improvement property) and each was subject to a 15-year recovery period. 
The TCJA eliminated these categories with the intention of establishing a single 15-year recovery period for all 
qualified improvement property. However, the Code as it was actually amended does not include this intended 15-
year recovery period. As such, the Code as written subjects qualified improvement property to the 39-year recovery 
period that generally applies to real property. Due to the limitation on expenditures for improvements imposed upon 
the Trust, the Signatory Trustee does not anticipate that the Trust will make significant expenditures for “qualified 
improvement property.” 

Under the TCJA, up to $1,000,000 of certain improvements made to non-residential real property after the 
property is first placed in service may be expensed and currently deducted for tax purposes during the taxable years 
beginning after December 31, 2017 and ending before January 1, 2026 (subject to certain limitations). Due to the 
limitations on expenditures for improvements imposed on the Trust, the Managers do not anticipate that the Trust will 
incur a significant amount of any such expenses. The amount of depreciation a Purchaser will be entitled to claim with 
respect to the Property will depend on the Purchaser’s adjusted basis in depreciable assets that are part of the Property. 
A Purchaser who acquires an Interest as part of a Section 1031 Exchange generally will have a “carryover” basis equal 
to such Purchaser’s basis in its relinquished property, decreased by the amount of money (if any) received in the 
Section 1031 Exchange and not reinvested in like-kind property in accordance with Section 1031, and increased by 
the amount of gain (e.g., taxable boot) and decreased by the amount of loss recognized by the Purchaser in such 
Section 1031 Exchange. In addition, the Purchaser’s basis must be allocated among the depreciable and 
nondepreciable assets that are part of the Property and special rules apply to the determination of the period and 
method that must be used to calculate depreciation with respect to property received in a Section 1031 Exchange. Each 
Purchaser will have to compute his, her or its own cost basis in the Property for tax purposes, including any adjustment 
to basis as may be required if a Purchaser is buying an Interest in the Trust in order to take advantage of the rules 
deferring the recognition of gain on real property under Code Section 1031, when computing depreciation allowed 
with respect to the Property.  

Allocation of Liabilities. Any liabilities incurred by a Trust will be allocated, for federal income tax purposes, 
to the Beneficial Owners pro rata in proportion to their Interests. For purposes of determining the purchase price of 
replacement property in an Investor’s Section 1031 Exchange, each Purchaser should be able to include his 
proportionate share of the liabilities that encumber the Property at the time of the acquisition of an Interest. 

Payments to Sponsor and its Affiliates. The Sponsor and its affiliates will receive various fees described 
elsewhere in this Memorandum. The tax treatment of some of these fees is set forth below. 
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Although each Purchaser should be treated for federal income tax purposes as buying an undivided interest 
in the Property, it is possible the IRS may take the view that the amount by which the price of an undivided interest 
exceeds the pro rata share of the price paid by the Trust for the Property is not to be treated as a sale of real estate, 
but instead as a nondeductible capitalized item.  

Real estate brokerage commissions (whether or not paid to affiliates of the Sponsor) will be treated as 
capitalized expenditures and added to the basis of the Property. Such real estate brokerage commissions (whether or 
not paid to affiliates of the Sponsor) paid upon the sales, exchange or other disposition of the Property will be treated 
as an adjustment of the sales price. 

Possible Adverse Tax Treatment for Closing Costs and Reserves. A portion of the proceeds of the Offering 
will be used to pay each Purchaser’s pro rata share of closing costs, expenses, and other costs of the Offering. In 
addition, a portion of the proceeds of the Offering may be treated as having been used to purchase an interest in 
reserves established by the Sponsor rather than for real estate. Because the tax treatment of certain expenses of the 
Offering, closing costs, financing costs or reserves is unclear and may vary depending upon the circumstances, no 
advice or opinion of Tax Counsel will be given regarding the tax treatment of such costs and the treatment of proceeds 
attributable to the reserves, which may be taxable as “boot” to those Purchasers who purchase their Interests as part 
of a Section 1031 Exchange. Therefore, each prospective Purchaser should seek the advice of a qualified tax advisor 
as to the proper treatment of such items. 

In addition, any exchange proceeds used to fund the Supplemental Trust Reserve or the Syndication Transfer 
Tax would not be treated as reinvested in qualifying replacement property for purposes of Code Section 1031. The 
Supplemental Trust Reserve and the Syndication Transfer Tax Reserve will be funded from Offering proceeds. Each 
prospective Purchaser will seek the advice of a qualified tax advisor as to the proper treatment of such items.  

Receipt of Boot. In a Section 1031 Exchange, money received or deemed received in addition to the like-
kind property is referred to as “boot.” Gain realized on the relinquished property transaction is recognized up to the 
amount of “boot” received or deemed received. Generally, personal property, amounts used to establish reserves and 
impounds or other similar items, as well as seller credits, funded out of relinquished property proceeds may not be 
treated as an interest in real estate in connection with acquiring replacement property and may be treated as “boot.” 
Prospective Purchasers should be aware that the IRS may take the position that, if paid with funds derived from the 
sale of relinquished property in a Section 1031 Exchange, certain costs, escrows, reserves and impounds, as well as 
seller credits, paid in connection with the sale of relinquished property and purchase of replacement property may be 
deemed “boot” and be taxable income to the investor. In addition, (i) if there is no indebtedness assumed with the 
acquisition of a property, the reserves will be “boot”, and (ii) if any personal property is acquired the value of such 
personal property will be “boot”. However, the IRS has provided guidance in Revenue Ruling 72-456, 1972-2 C.B. 
468 regarding transactional costs paid by the taxpayer with exchange proceeds. In such ruling the IRS indicated that 
transactional costs paid by the investor, such as brokerage commissions, can be offset against transactional costs paid 
out in connection with the exchange. It is also possible that some of these items considered “boot” and not treated as 
like-kind amounts may be offset by similar items from a taxpayer’s relinquished property transaction, thereby reducing 
taxable gain recognition. 

No opinion of Tax Counsel will be provided with respect to the amount of “boot” in the transaction and no 
representation or warranty of any kind is made with respect to the tax consequences of a Section 1031 Exchange. Any 
amounts that are not treated as a like-kind interest in real estate will also result in taxable income to a Purchaser to the 
extent of such Purchaser’s gain. Loan fees, points, loan application fees, mortgage insurance, lender’s title insurance, 
assurance, assumption fees, and other costs related to the acquisition of a loan for the replacement property, such as 
appraisals, are most likely not exchange expenses and do not reduce realized or recognized gain. These costs generally 
are treated as part of the costs of obtaining a loan as opposed to costs in obtaining the property. Thus, if these costs 
are paid with exchange funds, they have the effect of potentially causing taxable “boot” to the investor. Similarly, it 
is possible that the Supplemental Trust Reserve and the Syndication Transfer Tax Reserve, which will be funded from 
Offering proceeds, may cause a Purchaser to recognize “boot.” Each prospective Purchaser should seek the advice of 
a qualified tax advisor as to the proper treatment and impact of such items. In addition, it is possible that the 
Supplemental Trust Reserve, a portion of which will be funded from Offering Proceeds, may cause a Purchaser to 
recognize “boot”. 

Deductibility of Trust’s Fees and Expenses. In computing his or her federal income tax liability, a Purchaser 
will be entitled to deduct, consistent with his or her method of accounting, the Purchaser’s share of reasonable 
administrative fees, trustee fees and other fees, if any, paid or incurred by the Trust as provided in Section 162 or 212 
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of the Code, which may be subject to the limitations applicable to miscellaneous itemized deductions. The TCJA 
suspended all miscellaneous itemized deductions for taxable years between 2018 and 2025. As such, a Beneficial 
Owner will not be able to deduct his or her share of such fees paid by the Trust during this period. However, if a 
Beneficial Owner owns its Interests in connection with a trade or business, Trust fees and expenses may be deductible 
under Code Section 162. Beneficial Owners should seek the advice of a qualified tax advisor as to the proper treatment 
of such items. 

Transfer to the Springing LLC. If a Transfer Distribution occurs, the Property will be transferred from the 
Trust to the Springing LLC and the membership interests in the Springing LLC will be distributed to the Beneficial 
Owners. It is anticipated that the Manager or its affiliate will serve as the manager of the Springing LLC. The Springing 
LLC will be treated as a partnership for federal income tax purposes. A Transfer Distribution may occur under the 
circumstances set forth in the Trust Agreement without regard to the tax consequences that arise as a result of the 
transaction. Under current law, such a transfer should not be subject to federal income tax pursuant to Section 721 of 
the Code. The transfer could be subject, however, to state or local income, transfer or other taxes. In addition, there 
can be no assurance that such transfer will not be taxable under the federal income or other tax laws in effect at the 
time the transfer occurs. Because a Transfer Distribution could occur in several situations, it is not possible to 
determine all of the tax consequences to the Beneficial Owners in the event of a Transfer Distribution. PROSPECTIVE 
PURCHASERS SHOULD CONSULT THEIR OWN TAX ADVISORS REGARDING THE TAX 
CONSEQUENCES OF A TRANSFER DISTRIBUTION AND THE EFFECT OF THE PROPERTY BEING HELD 
BY THE SPRINGING LLC RATHER THAN THE TRUST.  

Likely Lack of Deferral of Tax upon Sale of Springing LLC Membership Interests. Unlike interests in the 
Trust, membership interests in the Springing LLC will not be treated as direct ownership interests in real property for 
federal income tax purposes (including for purposes of a like-kind exchange under Code Section 1031). THUS, IF 
THE TRUST TRANSFERS THE PROPERTY TO THE SPRINGING LLC IN A TRANSFER 
DISTRIBUTION, IT IS UNLIKELY THAT ANY OF THE BENEFICIAL OWNERS WHO RECEIVE 
MEMBERSHIP INTERESTS IN THE SPRINGING LLC WOULD THEREAFTER BE ABLE TO DEFER 
THE RECOGNITION OF GAIN UNDER CODE SECTION 1031 ON A SUBSEQUENT DISPOSITION OF 
THEIR MEMBERSHIP INTERESTS IN THE SPRINGING LLC OR DISPOSITION OF THE PROPERTY 
BY THE SPRINGING LLC. 

Limitations on Losses and Credits from Passive Activities. Losses from passive trade or business activities 
generally may not be used to offset “portfolio income,” i.e., interest, dividends and royalties, or salary or other active 
business income. Losses from passive activities may generally be used only to offset income from passive activities. 
Interest deductions attributable to passive activities are treated as a component of passive activity losses, and not as 
investment interest. Thus, such interest deductions are subject to limitation under the passive activity loss rule and not 
under the investment interest limitation. Credits from passive activities generally are limited to the tax attributable to 
the income from passive activities. Passive activities include: (i) trade or business activities in which the taxpayer does 
not materially participate, and (ii) rental activities. Thus, a Purchaser’s share of the Property’s income and loss will, 
in all likelihood, constitute income and loss from passive activities and will be subject to such limitation. 

Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that exceed 
passive activity income are disallowed and can be carried forward and treated as deductions and credits from passive 
activities in subsequent taxable years. Disallowed losses from an activity, except for certain dispositions to related 
parties, are allowed in full when the taxpayer disposes of his or her entire interest in the activity in a taxable transaction. 

In the case of rental real estate activities in which an individual actively participates, up to $25,000 of losses 
(and credits in a deduction-equivalent sense) from all such activities are allowed each year against portfolio income 
and salary and active business income of the taxpayer. Except as provided below with respect to “real estate 
professionals,” Purchasers will not, in all likelihood, be actively participating in the Property’s rental real estate 
activities, and therefore will not be able to deduct any loss against their portfolio or active business income. Moreover, 
even if a Purchaser actively participates in rental real estate activities, there is a phase out of the $25,000 allowable 
loss equal to 50% of the amount by which a Purchaser’s adjusted gross revenue exceeds $100,000. Therefore, if a 
Purchaser’s adjusted gross income is $150,000 or more for any given year, he, she or it cannot use any of the $25,000 
passive losses to offset non-passive income under this rule. 

Certain taxpayers can, in limited circumstances, deduct losses and credits from rental real estate activities 
against other income, such as salaries, interest, dividends, etc. A taxpayer qualifies for this exception to the passive 
loss rules described above if: (i) more than half of the personal services performed by the taxpayer in trades or 
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businesses during a year are performed in real property trades or businesses in which the taxpayer materially 
participates, (ii) the taxpayer performs more than 750 hours of services during the year in real property trades or 
businesses in which the taxpayer materially participates, and (iii) the taxpayer elects to treat all interest in rental real 
estate as a single activity. Code Section 469(c) provides that a qualifying real estate professional must establish 
material participation in each separate rental activity. However, an exception allows a qualifying real estate 
professional to elect to aggregate all interests in rental real estate for purposes of measuring material participation. In 
the case of a joint return, one spouse must satisfy both requirements. In the case of a joint return, one spouse must 
satisfy both requirements. A real property trade or business is any real property development, redevelopment, 
construction, reconstruction, acquisition, conversion, rental, operation, management, leasing or brokerage trade or 
business. In determining whether a taxpayer performs more than half of his, her or its personal services in real property 
trades or businesses, services performed as an employee are disregarded unless the employee owns more than 5.0% 
of the employer. Purchasers should consult with their own tax advisor to determine if this rule applies to them. 

Net Income and Loss of Each Purchaser. Each Purchaser will be required to determine his or her own net 
income or loss from the Property and the Trust for income tax purposes. Each Purchaser will be required to pay his 
share of expenses of the Property and the Trust, and will be entitled to his or her share of income therefrom. Certain 
expenses, such as depreciation, will be different for different Purchasers. The Manager will keep or otherwise engage 
a third-party recordkeeping service provider to manage the records and provide information about expenses and 
income of the Property and the Trust for each Purchaser. A Purchaser, however, will be required to keep separate 
records to separately report his income.  

Any gain or loss realized on the sale or exchange of an Interest will generally be treated as capital gain or 
loss, provided the seller is not deemed a “dealer” in real property. As a general rule, the holding of interests in real 
property for investment is not the type of activity that would cause a person or entity to be considered a “dealer” in 
real property. The question of “dealer” status is a question of fact, will depend on all of the facts and circumstances 
and will be determined at the time of a sale. If a Purchaser is deemed a “dealer” and his Interest is not considered 
either a capital asset or real property held by Purchaser for more than one year and used by Purchaser in a trade or 
business under Code Section 1231 (“Section 1231 Real Property”) any gain or loss on the sale or other disposition 
of the Interest would be treated as ordinary income or loss. However, regardless of whether the selling Purchaser is a 
“dealer,” any portion of the gain that is attributable to unrealized receivables, depreciation recapture or inventory items 
will generally be treated as ordinary income. In general, if an Interest is a capital asset, any profit or loss realized on 
its sale or exchange (or the sale of the Property) (except to the extent that such profit represents gain attributable to 
unrealized receivables or depreciation recapture taxable as ordinary income or at a 25% federal tax rate) will be treated 
as capital gain or loss under the Code. Any such capital gain attributable to an asset held more than 12 months will 
generally be taxed to individuals at the highest applicable long term capital gain tax rate.  

In determining the amount realized on the sale or exchange of an Interest or the Property, a Purchaser must 
include, among other things, the Purchaser’s share of assumed indebtedness on the Property. Therefore, it is possible 
that the gain realized upon the sale of an Interest or the Property may exceed the cash proceeds of the sale, and, in 
some cases, the income taxes payable with respect to the gain realized on the sale may exceed such cash proceeds. If 
assets sold or involuntarily converted constitute Section 1231 Assets, gain or loss attributable to such assets would be 
combined with any other Code Section 1231 gains or losses realized by the Purchaser in that year, and the resulting 
net Code Section 1231 gains or losses would be taxed as capital gains or constitute ordinary losses, as the case may 
be. This treatment may be altered depending on the disposition of Code Section 1231 property over several years. In 
general, net Code Section 1231 gains are recaptured as ordinary income to the extent of net Code Section 1231 losses 
in the five preceding taxable years.  

Tax Impact of Sale of the Property. If the Property is sold or otherwise disposed of in a taxable transaction, 
the Purchasers will likely recognize taxable income. A Purchaser will have taxable income to the extent that the 
amount realized by such investor exceeds his, her or its tax basis in his, her or its Interests. In addition, the Medicare 
Contributions Tax is likely to apply to any net gain realized on a taxable disposition of the Property. 

Taxable Income. It is expected that a Purchaser’s Interests will generate annual taxable income in excess of 
the cash distributable to such investor. Although such taxable income can be offset by depreciation deductions, the 
amounts of such depreciation deductions may be limited since the tax basis of such property received in a Section 
1031 Exchange is generally the same as the tax basis of the property exchanged. Therefore, if a Purchaser has a low 
tax basis in the relinquished property exchanged in a proposed Section 1031 Exchange, such Purchaser will have a 
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low tax basis in his, her or its Interests, and his or her depreciation deductions will be less than a purchase not structured 
as a Section 1031 Exchange. 

Treatment of Gifts of Interests. Generally, no gain or loss is recognized for federal income tax purposes as 
a result of a gift of property. However, if a gift (including a charitable contribution) of an Interest is made at a time 
when the Purchaser’s share of the Property’s non-recourse indebtedness exceeds the adjusted basis of the Purchaser 
in its Interest, the Purchaser may recognize gain for income tax purposes upon the transfer, in the amount of the excess. 
Such gain, if any, will generally be treated as capital gain. Gifts of Interests may also be subject to a gift tax imposed 
under the rules generally applicable to all gifts of property. 

Foreclosure / Cancellation of Debt Income. In the event of a foreclosure of a mortgage or deed of trust on 
the Property, a Purchaser would realize gain, if any, in an amount equal to the excess of the Purchaser’s share of the 
outstanding mortgage over its adjusted tax basis in the Property, even though the Purchaser might realize an economic 
loss upon such a foreclosure. In addition, the Purchaser could be required to pay income taxes with respect to such 
gain even though the Purchaser may receive no cash distributions as a result of such foreclosure.  

If Property debt were to be cancelled without an accompanying foreclosure of the Property, then a Purchaser 
could have to recognize cancellation of debt income (subject to the applicability of one or more of the cancellation of 
debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such income effectuated by the 
Purchaser’s reduction of tax attributes – including tax basis), which would be taxed as ordinary income, for federal 
income tax purposes. Also, the Purchaser would not be able to offset any such cancellation of debt income with any 
loss recognized by a Purchaser that would constitute a capital loss for federal income tax purposes (including any loss 
recognized by a Purchaser from the sale of his Interest in the likely event that the Interest could not be considered 
Section 1231 Real Property). 

Tax Elections. The Sponsor will attempt to structure the Interests so that they will be treated as interests in 
an investment trust and not as interests in a partnership. As a result, the Purchasers, rather than the Trust, will be 
required to make any applicable tax elections. However, if the Purchasers were treated as partners in a partnership, 
applicable elections would have to be made by the partnership. No mechanism is provided for the Trust to make any 
such elections. 

Method of Accounting. A Purchaser will be required to report income under the Purchaser’s applicable 
accounting method.  

Alternative Minimum Tax. Taxpayers may be subject to the alternative minimum tax in lieu of the regular 
federal income tax. The alternative minimum tax applies to the taxable income increased by designated tax 
preferences. Each Purchaser should consult with his or her tax advisor concerning the impact, if any, of the alternative 
minimum tax on the Purchaser. 

The Medicare Contributions Tax. Income and gain from passive activities may be subject to the Medicare 
Contributions Tax. Certain Purchasers who are U.S. individuals are subject to the Medicare Contributions Tax, an 
additional 3.8% tax on their “net investment income” and certain estates and trusts are subject to an additional 3.8% 
tax on their undistributed “net investment income.” Among other items, “net investment income” generally includes 
passive investment income, such as rent and net gain from the disposition of investment property, less certain 
deductions. Prospective Purchasers should consult their tax advisors with respect to the tax consequences to them of 
the rules described above. 

Activities Not Engaged in for Profit. Under Code Section 183, certain losses from activities not engaged in 
for profit are not allowed as deductions from other income. The determination of whether an activity is engaged in for 
profit is based on all the facts and circumstances, and no one factor is determinative, although the Treasury Regulations 
indicate that an expectation of profit from the disposition of property will qualify as a profit motive. Code Section 183 
has a presumption that an activity is engaged in for profit if income exceeds deductions in at least three out of five 
consecutive years. Although it is reasonable for a Purchaser to conclude that the Purchaser can realize a profit from 
an investment in an Interest as a result of cash flow and appreciation of the Property, there can be no assurance that a 
Purchaser will be found to be engaged in an activity for profit because the applicable test is based on the facts and 
circumstances existing from time to time. 

Limitation on Losses under the At-Risk Rules. A Purchaser that is an individual or closely held corporation 
will be unable to deduct losses from the Property, if any, to the extent such losses exceed the amount such Purchaser 
is “at risk.” A Purchaser’s initial amount at risk will generally equal the sum of (1) the amount of cash paid for the 
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Interest, (2) the amount, if any, of recourse financing obtained by the Purchaser to acquire its Interest, and (3) the 
amount of any qualified non-recourse indebtedness encumbering the Property. A Purchaser’s amount at risk will be 
reduced by the amount of any cash flow to such Purchaser and the amount of the Purchaser’s loss, and will be increased 
by the amount of the Purchaser’s income from the activity. Losses not allowed under the at-risk provisions may be 
carried forward to subsequent taxable years and used when the amount at risk increases. Tax Counsel will issue no 
opinion concerning the application of the at-risk rules to owners of Interests. 

General Limitations on the Deductibility of Interest. In addition to the limitations on the deductibility of 
interest incurred in connection with passive activities, and the “at-risk” rules, the following are additional restrictions 
on the deduction of interest: 

Capitalized Interest. Interest on debt incurred to finance construction of real property is not currently 
deductible and must be capitalized as part of the cost of the real property. 

Interest Incurred to Carry Tax-Exempt Securities. Code Section 265(a)(2) disallows any deductions 
for interest paid by a taxpayer on indebtedness incurred or continued for the purpose of buying or carrying tax-exempt 
obligations. The application of Code Section 265(a)(2) turns on each Purchaser’s purpose for acquiring an Interest. 
Thus, Code Section 265(a)(2) might be applied to a Purchaser whose purpose for investing in an Interest rather than 
in a nonleveraged investment is to enable such Purchaser to continue to carry tax-exempt obligations. It should be 
noted that Code Section 7701(f) directs the IRS to prescribe regulations as may be necessary or appropriate to prevent 
the avoidance of provisions of the Code that deal with the linking of borrowings to investments through the use of 
related persons, pass-through entities or other intermediaries. Therefore, the provisions of Code Section 265(a)(2) may 
be applied to a Purchaser if the Purchaser does not himself or herself own tax-exempt obligations or stock of a 
regulated investment company that distributes exempt interest dividends but rather such obligations or stock are owned 
by a person, entity or other intermediary related to the Purchaser. 

Prepaid Interest. Interest prepayments (including “points”) must be capitalized and amortized over 
the life of the loan with respect to which they are paid. 

Limitation on Excess Business Loss Deduction. Under the TCJA, excess business losses of a taxpayer other 
than a corporation are not allowed for the taxable year. Such losses are carried forward and treated as part of the 
taxpayer’s net operating loss carryforward in subsequent taxable years. This limitation currently applies for taxable 
years beginning after December 31, 2020, and before January 1, 2029. An excess business loss for the taxable year is 
the excess of aggregate deductions of the taxpayer attributable to trades or businesses of the taxpayer over the sum of 
aggregate gross income or gain of the taxpayer plus a threshold amount. The threshold amount, which is indexed for 
inflation, was $250,000 (or twice the applicable threshold amount in the case of a joint return) for 2018. The provision 
applies after the application of the passive loss rules, and applies at the partner or shareholder level in the case of a 
partnership or S corporation. 

Limit on Business Interest Deductions. Under the TCJA, Code Section 163(j) limits annual deductions for 
“business interest” expense to the sum of business interest income plus 30% of “adjusted taxable income” (plus certain 
floor plan financing interest of the taxpayer relating to financing the acquisition of motor vehicles held for sale or 
lease). Business interest in excess of the allowed current deduction may be carried forward indefinitely. The adjusted 
taxable income of a taxpayer means taxable income computed without regard to any item not properly allocable to a 
trade or business, any business interest income or expense, any net operating loss deduction, and certain other items.  

Certain small businesses (in general, where the average annual gross receipts of the taxpayer for the three-
year period ending with the prior taxable year do not exceed $25 million) are exempt from the foregoing rule. In the 
case of a partnership, the rule is applied at the partnership level. The 2021 Final 163(j) Regulations clarified how 
taxpayers determine their ATI. Taxpayers generally determine their ATI by starting with “tentative taxable income” 
and applying additions and subtractions as specified in the existing Treasury Regulations consistent with the statute. 
For the avoidance of doubt, the DD&A adjustment is no longer taken into account for purposes of calculating ATI in 
taxable years beginning on or after January 1, 2022, thereby reducing the amount of allowable business interest 
deductions. The 2021 Final 163(j) Regulations are complex and their application varies with the facts and 
circumstances particular to each Purchaser. Thus, each prospective Purchaser should consult with his, her, or its tax 
advisor concerning as to the application of the 2021 Final 163(j) Regulations to an investment in an Interest. 

Business interest means any interest paid or accrued on indebtedness properly allocable to a trade or business, 
provided that investment interest (within the meaning of Code Section 163(d)) does not constitute business interest. 
For this purpose, a trade or business does not include the trade or business of performing services as an employee or 
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any electing real property trade or business (or any electing farming business or certain regulated utility businesses). 
A real property trade or business is any real property development, redevelopment, construction, reconstruction, 
acquisition, conversion, rental, operation, management, leasing or brokerage trade or business. 

To take advantage of this exception, a taxpayer must make an irrevocable election to be excluded from Code 
Section 163(j) and forego or limit certain other tax benefits. An electing real property trade or business is required to 
use the ADS for any nonresidential real property (which would then be depreciable by the straight-line method over 
40 years) or residential rental property (which would then be depreciable by the straight-line method over 30 years), 
or for certain improvements to an interior portion of a building which is nonresidential real property (which would 
then be depreciable by the straight-line method over 20 years). Each prospective Purchaser should consult with his, 
her, or its tax advisor concerning the possible application of Code Section 163(j) to his, her, or its particular 
circumstances. 

On November 26, 2018, the Treasury and the IRS released an extensive set of proposed regulations under 
Code Section 163(j) which provide some guidance on certain open issues under Code Section 163(j) as revised by the 
TCJA. For example, the definition of “interest” has been expanded to include income and deductions from many items 
that have time-value components not treated as interest with respect to domestic taxpayers in the past (such as swaps). 
Further, adjusted taxable income is determined at the partnership level and to the extent the partnership has excess 
taxable income, the excess taxable income is allocated to the partners and used in determining each partner’s adjusted 
taxable income. Finally, proposed regulations include proposed amendments to provide rules relating to the definition 
of a “real property trade or business” under Code Section 469(c)(7)(C) that is eligible to make the election discussed 
above. The proposed regulations define terms such as “real property,” “real property operation,” and “real property 
management,” but reserve on the other categories of businesses that qualify as real property trades or businesses under 
Code Section 469(c)(7)(C). The preamble to the proposed regulations indicates that the categories of real property 
trades or businesses under Code Section 469(c)(7)(C) may be defined to not include trades or businesses that generally 
do not play a significant role in the creation, acquisition, or management of rental real estate.  

On July 28, 2020, the Treasury and the IRS finalized the 2018 proposed regulations with some changes and 
released a new set of proposed regulations under Code Section 163(j). The final regulations, among other things, (i) 
provide that the amount of any depreciation, amortization or depletion that is capitalized into inventory under Code 
Section 263A during taxable years beginning before January 2022 is added back to tentative taxable income when 
calculating ATI for that taxable year, regardless of the period in which the capitalized amount is recovered through 
cost of goods sold; and (ii) remove certain items from the definition of “interest” such as debt issuance costs, 
guaranteed payments for the use of capital, hedging income and expense, commitment fees and other fees paid in 
connection with lending transaction. In addition, the new proposed regulations define terms such as “real property 
development” and “real property redevelopment” for purposes of Code Section 469(c)(7)(C). 

The final regulations are effective on July 28, 2020. Taxpayers are not bound by the proposed regulations 
under Code Section 163(j), but taxpayers and related parties (determined under Code Sections 267(b) and 707(b)(1)) 
generally have the discretion to apply these proposed regulations retroactively to a taxable year beginning after 
December 31, 2017, but must apply such rules on a consistent basis. The retroactive application would be binding on 
the taxpayer and all its related parties. Taxpayers cannot “pick and choose” which provisions of the proposed 
regulations they want to apply retroactively because the proposed regulations require that to make an election, the 
taxpayer must consistently apply all of the Treasury Regulations under Code Section 163(j). Each prospective 
Purchaser should consult with his, her, or its tax advisor concerning whether the retroactive application of the proposed 
regulations would be advantageous to his, her, or its particular circumstances. Further, each prospective Purchaser 
should be aware that the proposed regulations under Code Section 163(j) are subject to comment and change until 
finalized. 

Tax Liability in Excess of Cash Distributions. It is possible that a Purchaser’s tax liability resulting from its 
Interest will exceed its share of cash distributions from the Trust. This may occur, for example, because cash flow 
from the Property may be used to fund nondeductible operating or capital expenses of the Property or reserves. In 
addition, as discussed above, in the event the Master Tenant elects to defer payments of rent, Purchasers may be 
required to recognize rental income in a year prior to the year in which such rental income is actually paid, in addition 
to imputed interest income on such amounts. See “Section 467 Rent Allocation” above. Thus, there may be years in 
which a Purchaser’s tax liability exceeds its share of cash distributions from the Trust, in which case a Purchaser 
would have to use funds from other sources to satisfy its tax liability. The same tax consequences may result from a 
sale or transfer of an Interest, whether voluntary or involuntary, that gives rise to ordinary income or capital gain. 
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Accuracy-Related Penalties and Penalties for the Failure to Disclose. The Code provides for penalties 
relating to the accuracy of tax returns equal to 20% of the portion of the understatement to which the penalty applies. 
The Code provides that penalties are applied to any portion of any understatement that was attributable to: (i) 
negligence or disregard of rules or regulations; (ii) any substantial understatement of income tax; or (iii) any substantial 
valuation misstatement. The penalty is increased to 40% in the case of an understatement which is attributable to one 
or more “nondisclosed noneconomic substance” transactions or a misstatement in the value of any property (or its 
adjusted basis) of 200% or more (a “Gross Valuation Misstatement”). A 20% accuracy-related penalty is imposed 
on (i) listed or (ii) reportable transactions having a significant tax avoidance purpose. This penalty is increased to 30% 
if the transaction is not properly disclosed on the taxpayer’s federal income tax return. Failure to disclose such a 
transaction can also prevent the applicable statute of limitations from running in certain circumstances and can subject 
the taxpayer to additional disclosure penalties ranging from $10,000 to $200,000, depending on the facts of the 
transaction. Any interest attributable to unpaid taxes associated with a non-disclosed reportable transaction may not 
be deductible for federal income tax purposes. 

Negligence is generally any failure to make a reasonable attempt to comply with the provisions of the Code 
and the term “disregard” includes careless, reckless, or intentional disregard. 

A substantial understatement of income tax generally occurs if the amount of the understatement for the 
taxable year exceeds the greater of (i) 10% of the tax required to be shown on the return for the taxable year, or (ii) 
$5,000 ($10,000 in the case of a C corporation). Under the TCJA, the 10% threshold is reduced to 5.0% for taxpayers 
claiming the deduction for “qualified business income” under Code Section 199A. 

A substantial valuation misstatement occurs if the value of any property (or the adjusted basis) is 150% or 
more of the amount determined to be the correct valuation or adjusted basis. The penalty doubles if the property’s 
valuation is misstated by 200% or more. No penalty will be imposed unless the underpayment attributable to the 
substantial valuation misstatement exceeds $5,000. For a C corporation, a substantial understatement generally occurs 
if the amount of the understatement exceeds the lesser of: (i) 10% of the tax required to be shown on the return for 
that tax year (or $10,000, if that is greater); or (ii) $10,000,000. 

The term reportable transaction means any transaction with respect to which information is required to be 
included with a return or statement because, as determined under regulations prescribed under Code Section 6011, 
such transaction is of a type which the IRS determines as having a potential for tax avoidance or evasion. 

The term listed transaction means a reportable transaction which is the same as, or substantially similar to, a 
transaction specifically identified by the IRS as a tax avoidance transaction for purposes of Code Section 6011. 

Except with respect to “tax shelters,” an accuracy-related penalty will not be imposed on an underpayment 
attributable to negligence, a substantial understatement of income tax, or a substantial valuation misstatement if it is 
shown that there was a reasonable cause for the underpayment and the taxpayer acted in good faith. A “tax shelter” 
includes a partnership if a significant purpose of the partnership is the avoidance or evasion of tax. In addition, an 
accuracy-related penalty will not be imposed on a reportable transaction or a listed transaction if it is shown that: (i) 
there is reasonable cause for the position, (ii) the taxpayer acted in good faith, (iii) the relevant facts of the transaction 
are adequately disclosed in accordance with the regulations prescribed under Code Section 6011, (iv) there is or was 
substantial authority for such treatment, and (v) the taxpayer reasonably believed that such treatment was more likely 
than not correct. The reasonable cause exception does not apply to any portion of an underpayment that is attributable 
to one or more transactions that lack “economic substance.” Economic substance is deemed to exist where a 
transaction changes in a meaningful way (apart from federal income tax effects) a taxpayer’s economic position and 
the taxpayer has a substantial purpose (apart from federal income tax effects) for entering into such transaction. 

Reportable Transaction Disclosure and List Maintenance. A taxpayer’s ability to claim privilege on any 
communication with a federally authorized tax preparer involving a tax shelter is limited. In addition, taxpayers and 
material advisors must comply with disclosure and list maintenance requirements for reportable transactions. Sponsor 
and Tax Counsel have concluded that the sale of an Interest should not constitute a reportable transaction. 

Accordingly, the Sponsor and Tax Counsel do not intend to make any filings pursuant to these disclosure or 
list maintenance requirements. There can be no assurances that the IRS will agree with this determination by the 
Sponsor and Tax Counsel. Significant penalties could apply if a party fails to comply with these rules and such rules 
are ultimately determined to be applicable. 



 

117 

Codification of Economic Substance Doctrine (Code Section 7701(o)). In 2010, Congress codified the 
existing “economic substance doctrine” creating a new penalty equal to 20% of the portion of any underpayment 
attributable to the fact that a transaction lacks economic substance. The penalty increases to 40% if the transaction is 
not adequately disclosed and is imposed on a strict liability basis (i.e., the taxpayer may not avoid the penalty by 
demonstrating that their position was supported by substantial authority or that the taxpayer reasonably relied on 
advice from a tax advisor). The economic substance doctrine applies only if it is relevant to a transaction and 
determination of whether the economic substance doctrine is relevant to a transaction will be made in the same manner 
as if the doctrine had never been codified. In the case of any transaction to which the economic substance doctrine is 
relevant, the transaction is treated as having economic substance if (1) the transaction changes in a meaningful way 
(apart from federal income tax effects) the taxpayer’s economic position, and (2) the taxpayer has a substantial purpose 
(apart from federal income tax effects) for entering into such transaction. In rendering its opinion, Tax Counsel has 
concluded that the economic substance doctrine should not apply and should not alter the tax consequences described 
in this opinion. There can be no assurance, however, that the IRS would agree. 

State and Local Taxes. In addition to the federal income tax consequences described above, each prospective 
Purchaser should consider the state tax consequences of an investment in an Interest. A Purchaser’s share of income 
or loss generally will be required to be included in determining its reportable income for state and local tax purposes. 
Under the TCJA, an individual or married filers cannot deduct more than $10,000 of combined state and local income 
and property taxes annually for taxable years beginning after December 31, 2017 and ending before January 1, 2026. 
Taxes attributable to income earned from the Interests should count towards the $10,000 limitation. If the Beneficial 
Owners acquire Units, the Beneficial Owners may be required to file state income tax returns in all of the states where 
the applicable Exchange Entity or Exchange Entities own properties. A prospective Purchaser must seek the advice 
of its own independent tax advisor as to state and local tax issues. 

Prospective Purchasers should note that a number of issues discussed in this Memorandum have not been 
definitively resolved by statutes, regulations, rulings or judicial opinions. Accordingly, no assurances can be given 
that the conclusions expressed herein will be accepted by the IRS, or, if contested, would be sustained by a court, or 
that legislative changes or administrative pronouncements or court decisions may not be forthcoming that would 
significantly alter or modify the conclusions expressed herein. Each Purchaser must consult its own tax counsel about 
the tax consequences of an investment in an Interest. 

The opinion and discussion are written to support the promotion or marketing of a particular transaction, and 
each Purchaser should seek advice based on the Purchaser’s particular circumstances from an independent tax advisor. 

Changes in Federal Income Tax Law. The discussion of tax aspects contained in this Memorandum is based 
on law presently in effect and certain proposed Treasury Regulations. Nonetheless, prospective investors should be 
aware that new administrative, legislative or judicial action could significantly change the tax aspects of an investment 
in an Interest. Any such change may or may not be retroactive with respect to transactions entered into or contemplated 
before the effective date of such change and could have a material adverse effect on an investment in an Interest. 
Specifically, in 2020 the Biden-Harris Administration proposed certain limitations on the deferral of gain for Section 
1031 Exchanges that could have, if enacted, restricted the ability to utilize a Section 1031 Exchange to achieve tax 
deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment trust. 
Additionally, the U.S. Congress periodically evaluates various proposed modifications to the Section 1031 Exchange 
rules that could, if enacted, prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve 
tax deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment 
trust. 

The rules dealing with U.S. federal income taxation are constantly under review by persons involved in the 
legislative process and by the IRS and the Treasury, resulting in revisions of resolutions and revised interpretations of 
established concepts as well as statutory changes. In particular, the TCJA, which generally takes effect for taxable 
years beginning on or after January 1, 2018 (subject to certain exceptions), makes many significant changes to the 
U.S. federal income tax laws (including Code Section 1031). Further, the CARES Act was passed in March 2020 in 
response to the economic fallout of the COVID-19 pandemic and made various changes to the Code, many with 
retroactive effect. To date, the IRS has issued only limited guidance with respect to certain of the new provisions, and 
there are numerous interpretive issues that will require guidance. It is highly likely that technical corrections legislation 
will be needed to clarify certain aspects of the new law and give proper effect to Congressional intent. There can be 
no assurance, however, that technical clarifications or changes needed to prevent unintended or unforeseen tax 
consequences will be enacted by Congress in the near future.  



 

118 

An investment in an Interest involving solely real property was not impacted by the recent tax reform 
legislation. Specifically, subject to certain transition rules, for transfers effective after December 31, 2017, Section 
1031 Exchanges are only allowed with respect to real property that is not held primarily for sale. Generally, tangible 
personal property and intangible property are no longer eligible for Section 1031 Exchanges. Thus, investors will be 
able to utilize a Section 1031 Exchange to achieve tax deferral on gain in connection with the disposition of real 
property, but not with respect to tangible or intangible personal property. However, no assurance can be given that the 
currently anticipated U.S. federal income tax treatment of an Interest will not be modified by future legislative, judicial 
or administrative changes possibly with retroactive effect. For example, repeal or amendment of Code Section 1031 
or the Treasury Regulations promulgated thereunder could negatively impact the use of a Section 1031 Exchange in 
connection with a Beneficial Owner’s exit strategy. 

On November 23, 2020, the Treasury and the IRS released the Final 1031 Regulations defining “real 
property” for purposes of Code Section 1031. Under the Final 1031 Regulations, property is classified as real property 
for purposes of Code Section 1031 if the property is (i) classified as real property under the law of the state or local 
jurisdiction in which the property is located (subject to certain exceptions), (ii) specifically listed as real property in 
the Final 1031 Regulations, such as land, improvements to land, unsevered natural products of land, water and air 
space superjacent to land, and certain intangible interests in real property, or (iii) considered real property based on 
all the facts and circumstances under the various factors provided in the Final 1031 Regulations. The Final 1031 
Regulations have also provided guidance for taxpayers receiving incidental personal property or paying for incidental 
personal property with funds being held by a qualified intermediary during a Section 1031 Exchange. Paying for or 
receiving personal property during a Section 1031 Exchange will not disqualify the entire transaction as long as the 
personal property is considered “incidental.” Personal property will be considered “incidental” to real property 
acquired in a Section 1031 Exchange if, (i) in standard commercial transactions, the personal property is typically 
transferred together with the real property, and (ii) the aggregate fair market value of the incidental personal property 
transferred with the real property does not exceed 15% of the aggregate fair market value of the Replacement Property. 
Each prospective Purchaser will have to determine with his, her, or its own tax advisors whether an exchange engaged 
in by the prospective Purchaser satisfies the requirements of Code Section 1031. Prospective Purchasers should consult 
with their own tax advisors regarding the implications of the Final 1031 Regulations. 

Role of Baker & McKenzie LLP as Tax Counsel. Baker & McKenzie LLP, Tax Counsel, has acted solely 
as federal income tax counsel, securities counsel and finance co-counsel with respect to the Offering, and has not acted 
as real estate counsel or in any other capacity with respect to the Offering. Tax Counsel’s tax opinion and advice to 
the Sponsor relates solely to federal income tax issues, and does not include advice on state or local income tax issues, 
property taxes, transfer taxes, stamp duty, lease tax or other non-income taxes, or any other non-tax issues. Tax 
Counsel does not represent the prospective Purchasers. Prospective Purchasers seeking legal advice should retain their 
own counsel, consult their own advisors about an investment in the Interests and conduct any due diligence they deem 
appropriate to verify the accuracy of the representations or information in this Memorandum.  

Please note that any discussions of federal income tax matters set forth in this Memorandum have been 
written solely to support the marketing of the Interests. All prospective Purchasers must consult their own independent 
legal, tax, accounting and financial advisors regarding the federal income tax consequences of investing in the Interests 
in the context of their own particular circumstances, and must represent that they have done so as a condition to 
investing in the Interests.  
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PLAN OF DISTRIBUTION 

General 

Subject to the terms and conditions set forth in this Memorandum and the Trust Agreement, the Trust is 
offering a maximum of $73,433,727 of Interests (i.e., the Maximum Offering Amount), which, if sold in full, will 
represent 100% of the outstanding beneficial ownership interests in the Trust. Each Purchaser must pay cash for its 
Interests. The Interests may be purchased only by prospective Purchasers who satisfy the investor suitability 
requirements. See “Who May Invest.” 

Marketing of Interests 

The Trust will offer the Interests on a “best efforts” basis through the Managing Broker-Dealer and through 
other Participating Dealers. The Managing Broker-Dealer will use commercially reasonable efforts to engage and 
retain Participating Dealers to offer and sell the Class 1 Beneficial Interests. The Class 1 Beneficial Interests will be 
offered and sold only by the Managing Broker-Dealer and the Participating Dealers that the Managing Broker-Dealer 
may retain; provided, however, that (i) each Participating Dealer whom the Managing Broker-Dealer retains will 
represent to the Managing Broker-Dealer that it is (a) duly registered as a broker-dealer pursuant to the provisions of 
the Exchange Act and a member of FINRA in good standing and (b) duly licensed or registered by the regulatory 
authorities in the jurisdictions in which they will offer and sell the Class 1 Beneficial Interests, as set forth in an 
executed Soliciting Dealer Agreement between such Participating Dealer and the Managing Broker-Dealer and (ii) all 
such engagements of Participating Dealers are evidenced by written agreements, the terms and conditions of which 
substantially conform to the Soliciting Dealer Agreement, subject to any reasonable adjustments as determined in the 
sole discretion of the Managing Broker-Dealer. 

The Managing Broker-Dealer will receive Sales Commissions of up to 6.0% of Total Sales, which it will re-
allow to the Participating Dealers; provided, however, in the event a commission rate lower than 6.0% is negotiated 
with a Participating Dealer, the commission rate will be the lower agreed upon rate. In addition, the Managing Broker-
Dealer will receive, on a non-accountable basis and will re-allow to the Participating Dealers on a non-accountable 
basis, allowances for marketing and due diligence expenses of up to 1.25% of the Total Sales. The Managing Broker-
Dealer will also receive a Managing Broker-Dealer Fee of up to 2.0% of the Total Sales, which it may at its sole 
discretion partially re-allow to the Participating Dealers for non-accountable marketing expenses in addition to any 
other allowances. The Trust and, therefore, each Purchaser holding Class 1 Beneficial Interests, will be responsible 
for its pro-rata share of the Trust’s Organization and Offering Expenses on a non-accountable basis of approximately 
1.0% of the Offering proceeds. The total aggregate amount of Sales Commissions, Marketing/Due Diligence Expense 
Allowances and Managing Broker-Dealer Fee will not exceed 10.25% of the Total Sales. See “Estimated Use of 
Proceeds.” 

The Trust may, in its discretion, accept purchases of Interests net of all or a portion of the Sales Commissions 
otherwise payable from Purchasers purchasing through a RIA with whom the Purchaser has agreed to pay a fee for 
investment advisory services in lieu of commissions, and affiliates of the Trust, including the Sponsor, may purchase 
the Interests net of Sales Commissions and the Marketing/Due Diligence Expense Allowances. 

The Trust, the Sponsor, or other persons related to or affiliated with them, or other broker-dealers may 
purchase Interests on the same terms and conditions as any other Purchaser. Any such Purchaser may subsequently 
transfer Interests so acquired by them on the same terms and conditions as any other Purchaser. 

The Trust and each broker-dealer participating in an Offering will agree to indemnify each other against 
certain liabilities including liabilities under the Securities Act or the Exchange Act, as amended, and state securities 
laws. 

The Trust reserves the unconditional right to cancel or modify the Offering, to reject purchases of Interests 
in whole or in part, to waive conditions to the purchase of Interests and to allow purchases of less than the minimum 
purchase amount. 

Subscription Period 

The Trust may hold closings at any time after subscriptions for Interests have been accepted by the Trust. 
Interests will continue to be sold and closings may from time to time be conducted with respect to additional Interests 
sold until the Maximum Offering Amount of Interests is sold or, if earlier, until December 12, 2023. The Offering 
Termination Date may be extended at the Manager’s discretion for one additional period of up to 12 months. The 
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Trust may, however, extend the Offering in its absolute and sole discretion. There is no assurance that all of the 
Interests will be sold.  

Broker-Dealer Disqualifying Events  
The Interests will be offered and sold pursuant to an exemption from the registration requirements of the 

Securities Act, in accordance with Rule 506(b) of Regulation D, and in compliance with any applicable state securities 
laws. Effective September 23, 2013, the SEC adopted amendments to Rule 506 requiring certain disclosures to 
customers in connection with Regulation D private placement offerings, which includes this Offering. Specifically, 
the amendments require that the Trust notify you if the broker-dealers selling Interests in this Offering have 
experienced certain specified “disqualifying events,” including certain criminal convictions, certain court injunctions 
and restraining orders, final orders of certain state and federal regulators and certain SEC disciplinary orders and SEC 
cease-and-desist orders, among other events.  

The Managing Broker-Dealer utilizes a group of market participants, including brokers (each, a “Selling 
Broker”) and investment advisers to place and advise on the Interests. Selling Brokers are third-parties and not 
engaged to act as an agent of the Trust. These persons and entities are compensated by the Managing Broker-Dealer, 
who has been compensated by the Trust. Certain of the Selling Brokers that may sell Interests in this Offering have 
informed the Trust and the Managing Broker-Dealer that they have been subject to certain of the “disqualifying events” 
under Rule 506, as set forth below. The Trust is required to provide this same information to you. As of the date of 
this Memorandum, we note the following: 

Berthel, Fisher & Company Financial Services, Inc. (“BFC”). BFC may sell Interests in this Offering. 
Certain orders to which BFC is subject are as follows:  

On June 4, 2013, BFC entered into a consent order (the “SD Consent Order”) with the state of South Dakota 
Division of Securities. The SD Consent Order is related to alleged violations of South Dakota statute 47-31B-
412(d)(13) regarding the suitability of sales of certain alternative investments to residents of South Dakota. In 
connection with the SD Consent Order, BFC agreed to provide rescission to 12 investors in the aggregate amount of 
$69,000. In addition to the above, several representatives who are agents of BFC are restricted from the sale of 
securities pursuant to Regulation D of the Securities Act.  

In addition to the BFC event, which were resolved as described above, from time to time any of the Selling 
Brokers’ employees, associated persons or affiliates (each, a “Regulated Person”) may, themselves, incur one or 
more infractions relating to the relevant laws including, but not limited to, laws that govern the offer and sale of 
securities. If the Selling Broker is a member of the Financial Industry Regulatory Authority and the Regulated Person’s 
infraction fits into certain categories, then such information can be found by reviewing the Regulated Person’s file on 
BrokerCheck here: https://brokercheck.finra.org/. As of the date of this Memorandum, we note the following: 

Madison Avenue Securities, Inc. (“Madison”). Madison, a Selling Broker, has Regulated Persons who have 
been temporarily suspended or expelled from membership in, or suspended or barred from association with a member 
of, a registered national securities exchange or a registered national or affiliated securities association (each, an 
“Madison Suspended Person”). One such Madison Suspended Person is: 

Douglas John McCauley (CRD# 1257811), associated with Madison, entered into an Order Imposing 
Administrative Sanctions and Consent to Same with what was then known as the Vermont Department of Banking, 
Insurance, Securities & Healthcare Administration (now the Department of Financial Regulation) on August 22, 2008, 
whereby Mr. McCauley consented to such order. The order stated that Mr. McCauley engaged in the practices of an 
Investment Advisor without proper licensure in violation of Vermont Securities Act Section 4213(f) and that Mr. 
McCauley made a false statement to the Department of Financial Regulation, a violation of Vermont Securities Act 
Section 4224a(d). The order provided, among other requirements, that Mr. McCauley pay a fine equal to $13,000, that 
he consent to the entry of an order setting forth special supervisory requirements if Douglas John McCauley should 
ever seek to become registered with the Department of Financial Regulation in any investment-related capacity and 
barring Mr. McCauley from association with a registered broker-dealer and investment advisor for a period of six 
months which ended on the date of the order.  

The Madison Suspended Person is not acting as a promoter with regard to or receiving, directly or indirectly, 
compensation for the sale of the Interests in the Trust. The Madison Suspended Person is not an employee or agent of 
the Managing Broker-Dealer, Sponsor or the Trust. The above list of Regulated Persons who have reportable events 

https://brokercheck.finra.org/
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may not be complete and may change on a day-to-day basis. As a result, the Sponsor and the Trust strongly encourage 
you to review every Regulated Person through BrokerCheck and otherwise.  
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WHO MAY INVEST 

We will offer and sell the Interests in reliance on an exemption from the registration requirements of the 
Securities Act and state securities laws. Accordingly, distribution of this Memorandum has been strictly limited to 
persons who meet the requirements and make the representations set forth below. We reserve the right, in our sole 
discretion, to reject any subscription based on any information that may become known or available to us about the 
suitability of a prospective Purchaser or for any other reason. 

An investment in the Interests involves a high degree of risk and is suitable only for persons of substantial 
financial means who have no need for liquidity in this investment. Only Purchasers who (i) purchase the minimum 
Interest amount as set forth in this Memorandum, and (ii) represent in writing that they meet the investor suitability 
requirements set by us and as may be required under federal or state law, may acquire Interests. The written 
representations you make will be reviewed to determine your suitability. 

The investor suitability requirements stated below represent minimum suitability requirements established 
by the Sponsor for Purchasers of the Interests. However, your satisfaction of these requirements will not necessarily 
mean that the Interests are a suitable investment for you, or that we will accept you as a Purchaser of Interests. 
Furthermore, we may modify such requirements in our sole discretion, and such modifications may raise the suitability 
requirements for Purchasers. 

You must represent in writing that you meet, among others, all of the following requirements: 

(a) You have received, read and fully understand this Memorandum and are basing your decision to 
invest on the information contained in this Memorandum. You have relied only on the information 
contained in this Memorandum and have not relied on any representations made by any other person; 

(b) You understand that an investment in the Interests is highly speculative and involves substantial 
risks and you are fully cognizant of and understand all of the risks relating to an investment in the 
Interests, including those risks discussed in the “Risk Factors” section of this Memorandum; 

(c) Your overall commitment to investments that are not readily marketable is not disproportionate to 
your individual net worth, and your investment in the Interests will not cause such overall 
commitment to become excessive; 

(d) You have adequate means of providing for your financial requirements, both current and anticipated, 
and have no need for liquidity in this investment; 

(e) You can bear and are willing to accept the economic risk of losing your entire investment in the 
Interests; 

(f) You are acquiring the Interests for your own account and for investment purposes only and have no 
present intention, agreement or arrangement for the distribution, transfer, assignment, resale or 
subdivision of the Interests; 

(g) You have such knowledge and experience in financial and business matters that you are capable of 
evaluating the merits of investing in the Interests and have the ability to protect your own interests 
in connection with such investment; 

(h) You are an “accredited investor” as defined in Rule 501(a) of Regulation D under the Securities 
Act; and  

(i) Neither you nor any subsidiary, affiliate, owner, shareholder, partner, member, indemnitor, 
guarantor or related person or entity: 

(i) is a Sanctioned Person (as defined herein); 
(ii) has more than 15% of its assets in Sanctioned Countries (as defined herein); or 
(iii) derives more than 15% of its operating income from investments in, or transactions with 

Sanctioned Persons or Sanctioned Countries. 

For purposes of the foregoing, a “Sanctioned Person” means: 

(X)  a person named on the list of “specially designated nationals” or “blocked persons” maintained by 
the U.S. Office of Foreign Assets Control (“OFAC”) at http://www.treasury.gov/resource-
center/sanctions/SDN-List/Pages/default.aspx, or as otherwise published from time to time, or 

(Y)  (i) an agency of the government of a Sanctioned Country, (ii) an organization controlled by a 
Sanctioned Country, or (iii) a person resident in a Sanctioned Country, to the extent subject to a 
sanctions program administered by OFAC.  

http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx
http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx
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For purposes of the foregoing, a “Sanctioned Country” will mean a country subject to a sanctions program 
identified on the list maintained by OFAC and available at http://www.treasury.gov/resource-
center/sanctions/Programs/Pages/Programs.aspx, or as otherwise published from time to time. 

For purposes of calculating your net worth, “net worth” means the excess of total assets at fair market value 
(including personal and real property, but excluding the estimated fair market value of a person’s primary home) over 
total liabilities. Total liabilities exclude any mortgage on the primary home in an amount of up to the home’s estimated 
fair market value as long as the mortgage was incurred more than 60 days before the securities were purchased, but 
includes (i) any mortgage amount in excess of the home’s fair market value and (ii) any mortgage amount that was 
borrowed during the 60-day period before the closing date for the sale of securities for the purpose of investing in the 
securities. In the case of fiduciary accounts, the net worth and/or income suitability requirements must be satisfied by 
the beneficiary of the account, or by the fiduciary, if the fiduciary directly or indirectly provides funds for the purchase 
of the Interests. 

Investment Not Suitable for Certain Persons and Entities 

Interests are not suitable investments for (i) an employee benefit plan within the meaning of Section 
3(3) of the Employee Retirement Income Security Act of 1974 (“ERISA”) that is subject to the fiduciary 
responsibility provisions of Title I of ERISA (a “plan”), or a plan within the meaning of Code Section 4975(e)(1) 
that is subject to Code Section 4975 (also, a “plan”), including a qualified plan (any pension, profit sharing or 
stock bonus plan that is qualified under Code Section 401(a)) or an individual retirement account, (ii) any 
person that is directly or indirectly acquiring the Interest on behalf of, as investment manager of, as fiduciary 
of, as trustee of, or with assets of a plan (including any insurance company using assets in its general or separate 
account that may constitute assets of a plan), (iii) any other tax-exempt entity, or (iv) a foreign person. 
Therefore, this Memorandum does not discuss the risks that may be associated with an investment in an 
Interest by such plans, accounts, persons, entities or by a foreign person. 

IF YOU DO NOT MEET THE REQUIREMENTS DESCRIBED ABOVE, IMMEDIATELY 
RETURN THIS MEMORANDUM TO US OR THE APPLICABLE PARTICIPATING DEALER. IN THE 
EVENT YOU DO NOT MEET SUCH REQUIREMENTS, THIS MEMORANDUM WILL NOT 
CONSTITUTE AN OFFER TO SELL INTERESTS TO YOU. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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METHOD OF PURCHASE 

If you are an “accredited investor” and, after carefully reading the entire Memorandum, would like to 
purchase an Interest, you must follow the procedures described below and in the Purchase Agreement. 

To purchase an Interest, you must initially complete, execute and deliver to the Managing Broker-Dealer or 
your broker-dealer the investor questionnaire and purchase agreement attached hereto as Exhibit E (the “Purchase 
Agreement”), and other documents described in the Purchase Agreement. You will also be asked to confirm the 
availability of funds to you in the full amount of the purchase price for your Interests. 

Upon receipt of the signed Purchase Agreement and verification of your investment qualifications, the Trust 
will decide whether to accept your investment. If, after review of your suitability, the Trust accepts your offer to 
purchase Interests, the Trust will send you various due diligence documents and closing documents for your review 
and/or execution. 

A prospective Purchaser’s Purchase Agreement will be terminated and his, her or its check or wired funds, 
if any, will be fully refunded by the Trust if (i) the conditions to closing set forth in the Purchase Agreement are not 
satisfied, or (ii) a prospective Purchaser is not accepted by the Trust. The Trust may accept or reject a prospective 
Purchaser’s Purchase Agreement in its sole discretion. If the Trust does not accept a Purchase Agreement within 30 
days of its submission then it will be deemed rejected. In the event your Purchase Agreement is rejected, the full 
amount of any check or wired funds you have sent will be returned to you. 

 

LITIGATION 

The Sponsor and affiliates are subject to litigation from time to time, but in the opinion of the Sponsor, there 
are no actions pending against the Sponsor or its affiliates or their respective management members, or, to the 
knowledge of the Manager and Sponsor, contemplated, that, based on facts and circumstances, are expected to have a 
material adverse effect on the Trust, the Manager, the Sponsor or the Property, their financial condition or their 
operations. 

 

OTHER DOCUMENTS 

Copies of the documents referred to in this Memorandum or otherwise related to the Offering may be 
inspected at our office as set forth on the cover page hereof or upon your written request. The Purchase Agreement 
and the Trust Agreement as delivered are incorporated herein by reference. 

 

REPORTS 

The Manager will prepare and furnish audited reports to each of the Beneficial Owners on an annual basis such annual 
audited reports will include the amounts of rent received from the Master Tenant, the expenses incurred by the Trust 
with respect to the Property, the amount of any reserves and the amount of the distributions made by the Trust to the 
Beneficial Owners. In addition, the Trust will send to each Beneficial Owner such tax information as may be necessary 
for the preparation of the Beneficial Owner’s tax returns.  

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK]
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MASTER LEASE AGREEMENT BETWEEN 
CX MODE AT HYATTSVILLE, DST,  

a Delaware Statutory Trust  

AS LANDLORD, AND 

CX MODE AT HYATTSVILLE LEASECO, LLC 
a Delaware Limited Liability Company 

AS MASTER TENANT 

DATED AS OF OCTOBER 20, 2022 
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MASTER LEASE AGREEMENT 

THIS MASTER LEASE AGREEMENT, made as of October 20, 2022 (“Agreement”), by and 
between CX Mode at Hyattsville, DST, a Delaware statutory trust (“Landlord”), and CX Mode at Hyattsville 
Leaseco, LLC, a Delaware limited liability company (“Master Tenant”). 

1. Definitions. 

“Additional Rent” shall have the meaning set forth in Section 4.1.2. 

“Additional Rent Breakpoint” shall be the amounts as set forth on Exhibit A hereto under the 
heading Gross Revenue Additional Rent Breakpoint. 

“Agreement” shall mean this Master Lease Agreement, as amended. 

“Annual Note Payments” shall have the meaning set forth on Exhibit A hereto. 

“Asset Management Fee” means the Asset Management Fee under the Management Agreement.  

“Bankruptcy Code” has the meaning set forth in Section 19.9. 

“Base Rent” shall have the meaning set forth in Section 4.1.1. 

“Base Term” means a term beginning on the Commencement Date and expiring six (6) years and 
six (6) months thereafter.  

“Capital Expenditures” means any improvements, replacements or material repairs with respect to 
or relating to the Project which are properly capitalized (rather than expensed) in accordance with generally 
accepted accounting principles (“GAAP”). 

“Capital Improvements” mean the Capital Expenditures but excluding Landlord Capital 
Improvements.  

“Commencement Date” means the date of this Agreement. 

“Condemnation Proceeding” means any action or proceeding brought by competent authority for 
the purpose of any taking of the fee of the Project, including the Improvements, or any part thereof or estate 
therein as a result of the exercise of the power of eminent domain, including, but not limited to, a voluntary 
conveyance to such authority either under threat of or in lieu of condemnation or while such action or 
proceeding is pending. 

“Damages” has the meaning set forth in Section 16.1. 

“Default” has the meaning set forth in Section 20.1, after giving effect to all applicable notice 
and cure periods. 

“Default Rate” means the lesser of (i) 10% per annum, or (ii) the highest interest rate per annum, 
permitted under the laws of the state in which the Project is located, or under federal law, to the extent 
applicable. 

“DST” shall mean (i) a Delaware statutory trust as such term is defined under Delaware law, and 
(ii) an “investment trust” as defined in Treas. Reg. §301.7701-4(c). 

“Excess Uncontrollable Costs” has the meaning set forth in Section 4.5. 

“Existing Obligations” has the meaning set forth in Section 3.3. 
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“Gross Revenues” shall mean the entire gross receipts of every kind and nature from rentals and 
services made in, upon, or from the Project, whether upon credit or for cash, in every department operating 
in the Project.  

“Hazardous Substances” has the meaning set forth in Section 21.1.  

“Hazardous Substances Costs” has the meaning set forth in Section 21.4.  

“Imposition Payment” has the meaning set forth in Section 5.1. 

“Impositions” means all ancillary fees and costs related to the Permitted Mortgage (excluding fees 
and costs attributable to a Landlord default under the Permitted Mortgage or other Landlord costs and 
expenses), and all taxes, assessments, charges for utilities not paid for by subtenants, excises, levies, license 
and permit fees and other governmental impositions and charges, general and special, ordinary and 
extraordinary, unforeseen and foreseen, of any kind and nature whatsoever, which are imposed, levied upon 
or assessed against or which arise with respect to the Project (or any portion thereof) or any rights or 
obligations of Master Tenant under this Agreement during the Term of this Agreement, including, but not 
limited to, any sums payable hereunder. 

“Improvements” means all buildings, structures and other improvements of any and every kind or 
nature now or hereafter located on the Land. Such term shall include, without limitation, all fixtures now or 
hereafter attached or affixed, actually or constructively thereto, including, without limitation all pipes, 
engines, wiring, heating, ventilating and air-conditioning equipment and systems, plumbing and lighting 
fixtures, and other equipment or machinery used in or about or for the maintenance or operation of the 
Project. Such term shall not include any property owned by a Sublessee. 

“Intangible Property” has the meaning set forth in Section 3.3. 

“Land” means all of the tracts or parcels of land described in Exhibit B, together with all rights, 
ways and easements appurtenant thereto. 

“Landlord” means CX Mode at Hyattsville, DST, a Delaware statutory trust and its successors or 
assigns. 

“Landlord Capital Improvements” means expenditures with respect to (1) repairs and 
replacements of the structure, foundations, roofs, exterior walls, parking lots and improvements to meet the 
needs of tenants; (2) leasing commissions; (3) certain Hazardous Substances Costs; (4) any repairs 
identified in the property condition assessment report, or similar engineering report, performed in 
connection with the acquisition of the Project; and (5) other improvements or replacements to the Project 
that would be considered Capital Expenditures or that are required by law. 

“Landlord Casualty Costs” has the meaning set forth in Section 17.2.  

“Landlord Costs” means Landlord Capital Improvements, as well as the costs to make repairs to 
maintain the Project. 

“Landlord Environmental Costs” has the meaning given such term in Section 21.4. 

“Lender” shall have the meaning set forth in Section 29.  

“Lender Requirements” means all requirements set forth in the Loan Documents relating to 
Landlord, Master Tenant or the operation of the Project. 

“Loan Documents” means all loan documentation executed and delivered by or on behalf of 
Landlord or Master Tenant to the holder of a Permitted Mortgage. 
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“Management Agreement” means an agreement for the management of the Project. 

“Master Tenant” means CX Mode at Hyattsville Leaseco, LLC, a Delaware limited liability 
company, and its successor or assigns. 

“Master Tenant Capital Reserve Account” has the meaning set forth in Section 6.4.1. 

“Operating Costs” means all costs and expenses (and taxes, if any, thereon) paid or incurred in 
respect of the operations, maintenance, management and security of the Project which, in accordance with 
generally accepted accounting principles are properly chargeable to the operation, maintenance, management 
and security of the Project, such as the cost of electricity, gas, oil, steam, water, air conditioning and other fuel 
and utilities, property management fees, asset management fees, reasonable attorneys’ fees and 
disbursements and auditing, management and other professional fees and expenses. For the avoidance of 
doubt, Operating Costs does not include Rent. 

“PCB” has the meaning set forth in Section 21.2. 

“Permitted Mortgage” means any mortgage, deed of trust or other similar document placed on the 
Project by Landlord in compliance with the terms of this Agreement. 

“Premium Payment” has the meaning set forth in Section 8.11.  

“Project” means the Land and the Improvements. 

“Projected Uncontrollable Costs” shall mean the projected Uncontrollable Costs as set forth on 
the Projections. 

“Projections” shall mean the financial forecast for the Project attached as Exhibit C hereto 

“Remedial Work” has the meaning set forth in Section 21.5. 

“Rent” shall mean, collectively, Base Rent, Additional Rent, Supplemental Rent and any other 
amounts payable by Master Tenant to (or on behalf of) Landlord hereunder. 

“Requirements” means all requirements relating to the Project, including without limitation, 
planning, zoning, subdivision, environmental, toxic and hazardous waste, health, fire safety, handicapped 
access and any other applicable federal, state and local statutes, laws, ordinances, rules and regulations, as 
well as any and all encumbrances, covenants, conditions, and restrictions, foreseen or unforeseen, ordinary 
as well as extraordinary, which may affect the design, construction, existence or use or manner of use of the 
Project or any portion thereof. 

“Restoration” means the restoration, repair, replacement, rebuilding or alteration of the Project 
following a casualty or a partial Taking (including, without limitation, the cost of all temporary repairs for the 
protection of property pending the completion of permanent restoration, repair, replacement, rebuilding or 
alterations), to a complete architectural unit of as nearly as possible the same value, condition and character 
that existed immediately prior to such casualty or Taking, to the extent permissible under applicable 
Requirements, including, without limitation, all zoning and use requirements and regulations. 

“Service Contracts” has the meaning set forth in Section 3.3. 

“Springing LLC” shall mean the limited liability company participating in the Transfer Distribution 
as such term is defined in that certain Amended and Restated Trust Agreement of CX Mode at Hyattsville, 
DST, as amended and restated from time to time, by and among CX Mode at Hyattsville Manager, LLC, CX 
Mode at Hyattsville Depositor, LLC, and Delaware Trust Company. 
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“Sublease” means any sublease of any or all of the Project permitted pursuant to the terms of this 
Agreement including, but not limited to, the Existing Obligations. 

“Sublessee” means any sublessee of the Project under a Sublease. 

“Successor Landlord” has the meaning set forth in Section 19.10.  

“Supplemental Rent” shall have the meaning set forth in Section 4.1.3. 

“Supplemental Rent Breakpoint” shall be the amounts as set forth on Exhibit A hereto under 
the heading Gross Revenue Supplemental Rent Breakpoint. 

“Supplemental Trust Reserve” has the meaning set forth in Section 6.4.2.  

“Surplus” has the meaning set forth in Section 18.2.3. 

“Taking” means the event of vesting of title to the Project or any part thereof or estate therein 
in the condemning authority as the result of any Condemnation Proceeding. 

“Term” means, together, the Base Term, plus the Term Extension. 

“Term Extension” shall mean one (1) additional term of four (4) years, commencing upon the 
expiration of the Base Term.  

“Uncontrollable Costs” means real estate taxes, personal property taxes, franchise taxes, insurance 
costs, the cost of utility service provided to the Project, snow and ice removal, other unusual weather-related 
costs (such as costs related to flood, hurricane, tornado, etc.), the costs of complying with governmental 
requirements, and increased costs due to unionization. 

“Use” means use as a residential apartment project. 

“Vesting Date” means the date of any Taking. 

2. Lease. Landlord hereby leases to Master Tenant and Master Tenant hereby leases from Landlord 
subject to the terms set forth in this Agreement, the Project together with all Improvements, all 
appurtenances pertaining to the Project and all rights of ingress and egress. Landlord shall deliver 
possession of the Project to Master Tenant on the Commencement Date. Master Tenant is hereby granted 
the option to renew this Agreement for the Term Extension, upon the same terms and conditions contained 
in this Agreement. If Master Tenant desires to exercise such option, Master Tenant shall provide Landlord 
with written notice no later than one hundred eighty (180) days prior to the expiration of the Base 
Term. Following the exercise of the renewal option, Master Tenant shall have no further right to extend the 
Term. Notwithstanding anything to the contrary herein, the renewal option granted hereby shall terminate 
and be void at such time that the Landlord, pursuant to the terms and provisions of that certain Amended 
and Restated Trust Agreement of the Landlord dated as of July 15, 2022, ceases to be a “business entity” 
for purposes of Treasury Regulations Section 301.7701-3 and becomes an “investment trust” pursuant to 
Treasury Regulations Section 301.7701-4(c). 

3. Project and Term of Agreement. 

3.1 The Term of this Agreement shall be for the Base Term unless sooner terminated pursuant 
to the terms of this Agreement. 

3.2 Master Tenant hereby accepts the Project without any representation or warranty by 
Landlord, express or implied in fact or by law, and expressly without recourse to Landlord as to title to the 
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Project, the nature, the physical condition, suitability or usability thereof. Master Tenant shall take the 
Project in an “As Is” condition as of the Commencement Date. 

3.3 The parties hereto acknowledge that the Project or portions thereof are presently the subject 
of i) leases, subleases, tenancies, licenses, easements, occupancies and rights of others, other than those 
established hereby, which relate to the use of the Project or any portion thereof (collectively, the “Existing 
Obligations”) and ii) service contracts, which relate to the Project (collectively, the “Service Contracts”). 
Landlord hereby assigns and transfers to Master Tenant, to the extent transferable, as of the Commencement 
Date and for the Term of this Agreement, all of Landlord’s rights, duties and obligations under the Existing 
Obligations and the Service Contracts, including, without limitation, the right to collect rents and other 
charges under the Existing Obligations and to enforce the terms of the Existing Obligations and the Service 
Contracts, and all of Landlord’s rights and interest in and to any intangible property relating to the Project, 
including, without limitation, all trade names and trademarks (collectively, the “Intangible Property”). 
Master Tenant does hereby undertake, covenant and agree for and during the Term of this Agreement, to 
do, perform and discharge any and all rights, duties and obligations in connection with matters affecting 
the Existing Obligations, the Service Contracts, the Intangible Property, the possession of the Project or the 
title thereto which Landlord might otherwise have incurred during the Term of this Agreement by reason 
of the Existing Obligations, the Service Contracts, the Intangible Property or the ownership of the Project 
by Landlord, subject, nevertheless to the terms of this Agreement. Subject to the express terms, provisions 
and limitations set forth in this Agreement, Master Tenant shall indemnify, protect, defend and hold 
Landlord harmless from and against any and all liability, damage, loss, cost or expense (including 
reasonable attorneys’ fees and expenses) actually suffered or incurred by Landlord in direct connection 
with any or all of the Existing Obligations, the Service Contracts, the Intangible Property or the ownership 
of the Project arising or first accruing during the Term of this Agreement; provided, however, that such 
indemnity shall not be applicable with respect to any liability, damage, loss, cost or expense suffered or 
incurred by Landlord as a result of, or due to, any negligent or willful act or omission of Landlord or its 
owners, agents, employees, officers, directors, managers, members and partners. Master Tenant’s 
obligations under this Section shall, as to matters arising, or accruing from facts arising, prior to the 
termination or expiration of this Agreement, survive the termination of this Agreement. To the extent 
Landlord is required by the purchase agreement applicable to the acquisition of the Project to remit any rent 
to the seller, then Master Tenant shall remit such rents to the seller and Master Tenant shall be entitled to 
any remittances from the seller to Landlord. 

3.4 Landlord makes no warranty or representation, express or implied with respect to the 
Project or the condition thereof, it being agreed that all risks incident thereto are to be borne by Master 
Tenant. To the extent assignable, Landlord hereby assigns to Master Tenant during the Term of this 
Agreement all representations and warranties obtained by Landlord upon acquisition of the Project, and any 
indemnities, third party warranties, guaranties (environmental or otherwise) or rights to receive payment in 
favor of Landlord, or transferred to Landlord regarding the Project obtained by Landlord upon acquisition 
of the Project, to the extent such representations, warranties, indemnities, third party warranties, guaranties 
and rights to receive payment survive the closing of the purchase of the Project, and to the extent the same 
survive the closing, but are not assignable by Landlord, Landlord hereby agrees, at Master Tenant’s request 
and at Master Tenant’s sole cost and expense, to promptly raise and diligently pursue (in a manner and 
pursuant to a strategy directed by Master Tenant) claims against the seller of the Project or any other 
applicable party regarding such representations, warranties, indemnities, third party warranties, guaranties 
and rights to receive payment. In the event that Master Tenant fails to pursue or enforce any right or remedy 
available to Master Tenant under the purchase agreement, Landlord may, following written notice to Master 
Tenant, pursue any such claims at its own expense. 

3.5 This Agreement is intended to be and shall be construed as an absolute net lease, pursuant 
to which Landlord shall not be expected or required to make any payment of any kind or be under any 
obligation or liability except for Landlord Costs or as otherwise expressly set forth herein. Landlord and 



 

6 

Master Tenant agree that this Agreement is a true lease and does not represent a financing arrangement, 
joint venture, management arrangement, or any arrangement other than a true lease. Each party shall reflect 
the transactions represented by this Lease in all applicable books, records and reports (including, without 
limitation, income tax filings) in a manner consistent with “true lease” treatment. Notwithstanding any law 
to the contrary, and except as otherwise expressly set forth herein: i) this Agreement shall not be terminable 
by Master Tenant and Master Tenant waives all rights, if any, conferred upon Master Tenant by any statute, 
decree, order or otherwise to terminate or surrender this Agreement; ii) Master Tenant shall not be entitled 
to accept and waives all rights, if any, conferred upon Master Tenant by any statute, decree, order or 
otherwise to any abatement, deferral, reduction, set-off, counterclaim (other than mandatory 
counterclaims), defense or deduction with respect to any Rent, and iii) Master Tenant’s obligations under 
this Agreement including, but not limited to, Master Tenant’s obligation to pay the full Rent due hereunder, 
shall not be affected by reason of: (a) any damage to or destruction of the Project except as set forth in 
Section 17, (b) any taking of the Project (or any part) by Condemnation or otherwise except as set forth in 
Section 18, or (c) any other cause whether similar or dissimilar to the foregoing. 

3.6 Landlord shall transfer all security deposits to Master Tenant in compliance with applicable 
law including, if applicable, any requirement that security deposits be maintained in separate accounts. 
Master Tenant will indemnify Landlord from and against any or all losses, damages, costs and liabilities 
suffered or injured by Landlord in connection with any such security deposits so transferred, but only to the 
extent caused by or due to the gross negligence or willful misconduct of Master Tenant or Master Tenant’s 
members, managers, shareholders, partners, agents, employees, officers, directors or authorized 
representatives. 

3.7 Upon the termination of this Agreement, Master Tenant’s rights and obligations in and 
under all current Subleases shall automatically vest in Landlord and Landlord shall be deemed, without 
further action required, to have assumed all of Master Tenant’s obligations under the Subleases from and 
after the effective date of the termination. Landlord also shall indemnify and hold Master Tenant harmless 
from and against any and all liabilities, claims, damages, losses, charges and expenses (including, without 
limitation, attorneys’ fees and expenses) arising out of or pursuant to any Sublease, which relate to facts 
occurring from or after the effective date of the termination of this Agreement. 

3.8 This Agreement shall terminate in the event that all or substantially all of the Project is sold 
or transferred by Landlord in one transaction. Such termination shall occur simultaneously with the sale. 
The transfer of the Project to the Springing LLC from Landlord, however, shall not cause a termination, 
but rather in such event this Agreement shall be automatically assumed by the Springing LLC, which shall 
be thereupon considered the Successor Landlord (as defined below) for all purposes under this Agreement. 

4. Rent. 

4.1 Master Tenant covenants to pay to Landlord, in lawful money of the United States of 
America, without notice or demand and without any set-off, deduction or abatement whatsoever (except as 
otherwise set forth herein), the Rent as follows: 

4.1.1 Master Tenant shall pay the annual amount as set forth and identified as “Base 
Rent” on Exhibit A hereto (“Base Rent”), payable in arrears on the last day of each calendar month 
during the Term of this Agreement, or, if earlier, no later than such other day as may be required 
by the holder of a Permitted Mortgage under its applicable Loan Documents. Notwithstanding the 
foregoing, as an administrative convenience to Landlord, Landlord hereby irrevocably directs 
Master Tenant to pay such Base Rent directly to the holder of any Permitted Mortgage, or otherwise 
in accordance with any Permitted Mortgage, on or before the due date thereunder. Landlord will, 
for purposes of this Section, keep Master Tenant informed of any changes to such obligations; 
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4.1.2 Master Tenant shall pay the amount that Gross Revenues for a year exceeds the 
Additional Rent Breakpoint up to a maximum annual ceiling as set forth on Exhibit A hereto 
(“Additional Rent”). Additional Rent shall be calculated on a calendar year basis (prorated for 
any partial year) and shall be payable in monthly installments on the last day of each calendar 
month during the Term of this Agreement. Prorated monthly payments of Additional Rent shall be 
made if the Term of this Agreement begins on a date other than the first day of a month or ends on 
a date other than the last day of a month. Such installment payments shall be based on Master 
Tenant’s good faith estimates, and Master Tenant and Landlord shall reconcile Additional Rent 
within ninety (90) days after the end of each calendar year; and 

4.1.3 Master Tenant shall pay an annual amount equal to 90% of the amount by which 
annual Gross Revenues exceed the Supplemental Rent Breakpoint for such year (“Supplemental 
Rent”). Supplemental Rent shall be payable in arrears on or before the 15th day of each month at 
the office of Landlord (or such other address as Landlord may specify in writing). Supplemental 
Rent shall only be paid after Base Rent and Additional Rent have been fully paid. Supplemental 
Rent shall be calculated on a calendar year basis (prorated for any partial year) and shall be paid in 
arrears by Master Tenant to the Landlord within ninety (90) days after the end of each calendar 
year. 

4.2 Notwithstanding the provisions of Section 20.1.1 below (but only with respect to failure to 
fully and timely pay Additional Rent and/or Supplemental Rent), it shall not be a Default so long as, after 
providing for payment of Base Rent, Operating Costs, all Impositions and all other obligations required for 
operation of the Project and any fees, costs or expenses under the Management Agreement except the Asset 
Management Fee (collectively, the “Mandatory Expenses”), all of Master Tenant’s revenues after 
Mandatory Expenses (“Cash Flow”) shall be allocated and paid first toward Additional Rent and then 
toward Supplemental Rent. The shortfall if any shall be accrued (the “Accrued Rent”) and paid as follows: 

4.2.1 The Accrued Rent shall bear interest at the Default Rate until paid; 

4.2.2 The Accrued Rent plus interest thereon shall be paid on the next succeeding due 
date of Additional Rent and/or Supplemental Rent, as applicable, hereunder, to the extent of 
available Cash Flow; 

4.2.3 All of the Accrued Rent plus interest thereon shall be due and payable in full upon 
sale of the Project. 

4.3 Any Additional Rent or Supplemental Rent not paid when due, including any deferred 
payment pursuant to Section 4.2, shall bear interest from the due date at the Default Rate until paid in full. 

4.4 Master Tenant shall be entitled to reduce Additional Rent or Supplemental Rent (but not 
Base Rent), if required, to comply with any income tax withholding law. 

4.5 In the event that the Projected Uncontrollable Costs for any calendar year (or stub period 
thereof, in the event that a lease year begins after January 1 of a calendar year or ends before December 31 
of a calendar year) exceed the actual Uncontrollable Costs for such calendar year or stub period thereof, 
Master Tenant shall pay to Landlord, as additional Rent hereunder, the amount of such excess, within ninety 
(90) days following the end of the applicable calendar year (or stub period thereof). If, however, the actual 
Uncontrollable Costs for any calendar year (or stub period thereof) exceed the Projected Uncontrollable 
Costs for such calendar year (or stub period thereof) (such amount the “Excess Uncontrollable Costs”), 
then Master Tenant shall be responsible for payment of such Excess Uncontrollable Costs, but shall be 
entitled to reimbursement of such Excess Uncontrollable Costs by offsetting such amount against Rent 
payable to the Landlord pursuant to Section 4.1.2 and (if necessary) Section 4.1.3 beginning with the first 
lease month that begins on or after ninety (90) days following the end of such calendar year (or stub period 
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thereof), and against such amounts payable to Landlord in later months, if and as needed, until the full 
amount of the Excess Uncontrollable Costs incurred for such calendar year (or stub period thereof) have 
been reimbursed to the Master Tenant. Notwithstanding the foregoing, so long as a Permitted Mortgage is 
outstanding, Master Tenant shall not abate any Base Rent or Impositions. 

4.6 To the extent that monthly escrows are required by a holder of a Permitted Mortgage, 
Master Tenant shall deposit monthly with Landlord (or Landlord’s designee), simultaneously with its 
payment of Base Rent, one-twelfth (1/12) of the Impositions and premiums for insurance required under 
Section 8 hereof, which amounts may be adjusted from time to time depending on such Impositions and 
insurance premiums from time to time, in amounts sufficient to pay the same when due.  

5. Impositions. 

5.1 Master Tenant shall pay (except as provided in Section 5.5), before any fine, penalty, 
interest or cost may be added thereto, or become due or be imposed by operation of law for the non-payment 
thereof, all Impositions which at any time during the Term of this Agreement may be assessed, levied, 
imposed upon, or become due and payable out of or in respect of, or become a lien on a) the Project or any 
part thereof or b) any use or occupation of the Project. If Landlord receives any bills for such Impositions, 
Landlord shall promptly deliver such bills to Master Tenant. To the extent that Master Tenant has paid as 
additional Rent the amount of any Imposition or anticipated Imposition into any reserve or impound account 
established by the holder of a Permitted Mortgage (an “Imposition Payment”), Master Tenant shall be 
entitled to demand and receive funds directly from such reserve or impound account from the holder of a 
Permitted Mortgage for the payment of the applicable Imposition(s), in each case, subject to the provisions 
of a Permitted Mortgage. Upon the funding of any Imposition Payment, Master Tenant’s obligation to 
pay the Imposition corresponding to the Imposition Payment shall be satisfied to the extent of the amount 
deposited. To the extent any Permitted Mortgage requires an Imposition to be paid into an impound or 
reserve, Master Tenant shall make such payment. 

5.2 If at any time during the Term of this Agreement the methods of taxation prevailing at the 
Commencement Date shall be altered so as to cause the whole or any part of the Impositions now levied, 
assessed or imposed on real estate and the improvements thereon to be levied, assessed and imposed 
wholly or partially as a capital levy or otherwise, on the rents received therefrom, or if as a result of any 
such alteration of the methods of taxation, any gross receipts or franchise tax (other than income taxes), 
assessment, levy or other tax or charge shall be measured by or be based, in whole or in part, upon the Project 
and shall be imposed upon Landlord then all such taxes, assessments, levies or charges so measured or 
based, shall be deemed to be included within the term “Impositions” for the purposes hereof, and Master 
Tenant shall pay and discharge the same as herein provided in respect of the payment of Impositions. Each 
such tax, assessment, levy or charge shall be deemed to be an item of additional Rent hereunder. 

5.3 In the case of assessments for local improvements or betterments which may by law be 
payable in installments, Master Tenant (subject to Section 5 .7 ) shall only be obligated to pay such 
installments which are currently due or such installments as fall due during the Term of this Agreement, 
together with interest on deferred payments, provided that Master Tenant shall take such steps as may be 
prescribed by law to convert the payment of the assessment into installment payments, and Landlord hereby 
agrees to cooperate with Master Tenant to effect the same. Such payments of installments and any interest 
thereon shall be made before any fine, penalty, interest or cost may be added thereto for non-payment of 
any installment. 

5.4 Subject to Section 5.5, in any suit or proceeding arising out of the failure of Master Tenant 
to keep any covenant in the provisions of this Section 5, the certificate or receipt of the department, officer 
or bureau charged with collection of the Impositions, showing that the Impositions are due and payable or 
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have been paid, shall be prima facie evidence that such Impositions were due and payable as a lien or charge 
against the Project or that the same have been paid as such by Landlord. 

5.5 Master Tenant shall have the right, after prior written notice to Landlord and with 
Landlord’s consent, to contest or review by appropriate legal proceedings or in such manner as Master 
Tenant in Master Tenant’s opinion shall deem advisable (which proceedings or other steps taken by Master 
Tenant if instituted shall be conducted diligently and solely at Master Tenant’s own expense) any and all 
Impositions levied, assessed or imposed against the Project or taxes in lieu thereof required to be paid by 
Master Tenant, provided that such contest shall not operate to prevent or in any way impair or delay a sale 
of the Project by Landlord or result in a tax sale of the Project or any portion thereof. Landlord, at the request 
of Master Tenant, will join in any such contest or proceeding and will execute any agreement in form and 
substance satisfactory to Landlord in settlement of any of those contests or proceedings and any documents 
in implementation thereof if it is necessary to do so in order to prosecute such proceeding, but Master 
Tenant in those circumstances must defend and hold Landlord harmless from and against any and all 
liability, loss, cost and expense (including without limitation, reasonable attorneys’ fees and expenses) 
suffered or incurred by Landlord in connection therewith. All payments required to be made by Landlord 
pursuant to any Impositions shall be reimbursed to Landlord by Master Tenant within thirty (30) days. In 
any event, no such contest shall defer or suspend Master Tenant’s obligations to pay the Impositions as 
herein provided, but if by law it is necessary that such payment be suspended to preserve or perfect Master 
Tenant’s contest, then the contest shall not be undertaken without there being first furnished to Landlord 
security in form reasonably satisfactory to Landlord, and in an amount sufficient to pay such Impositions, 
together with all interest and penalties thereon upon conclusion of the contest and all costs thereof that may 
be imposed upon Landlord or the Project, and Master Tenant shall defend and hold Landlord harmless 
from and against any and all liability, loss, cost and expense suffered or incurred by Landlord in connection 
therewith. Nothing in this Section 5.5 shall be in derogation of Landlord’s right to contest or review any 
Impositions by legal proceedings or in such other manner as may be available to Landlord upon ten (10) 
days prior written notice to Master Tenant. 

5.6 At Landlord’s written request, Master Tenant shall deliver to Landlord copies of all paid 
bills or other evidence of payment for Impositions prior to the date any fine, interest or cost may be 
imposed for the nonpayment thereof. 

5.7 Any Impositions relating to a fiscal period of the taxing authority occurring at the beginning 
or end of the Term of this Agreement, only a part of which fiscal period is within the Term of this 
Agreement (whether or not such Impositions are assessed, levied, imposed or become a lien or shall become 
payable, during the Term of this Agreement) shall be apportioned and adjusted between Landlord and 
Master Tenant so that Landlord shall only be responsible in respect to that portion of such Impositions 
which bear the same ratio to the full Impositions that the part of the fiscal period which falls outside the 
Term of this Agreement bears to the entire fiscal period. Master Tenant shall be responsible for the 
Impositions that fall within the Term of this Agreement. 

5.8 Landlord hereby designates Master Tenant to act on its behalf, and, during the Term of 
this Agreement, assigns to Master Tenant Landlord’s rights and interest, subject in all cases to the terms 
and condition of the Loan Documents then in effect: (a) to complete, terminate or settle any appeal 
proceedings pending on the Commencement Date with respect to real estate tax assessments of the Project 
for periods prior to the Commencement Date, (b) to determine the need to initiate an appeal of any real 
estate tax assessment of the Project with respect to periods prior to or after the Commencement Date, and 
to complete, terminate or settle any such appeals, and (c) to engage legal counsel in connection with the 
foregoing, provided, however, that any refunds or settlement monies resulting from such appeals shall be 
applied as follows: (i) first, to the payment of all attorneys’ fees and costs attendant to such appeals, (ii) 
second, to any subtenants to the extent such subtenants are entitled to a portion of such refunds or monies 
under their respective subleases, and (iii) third, so long as Master Tenant is not in Default hereunder, to 
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Master Tenant. Master Tenant shall pay all costs, including attorneys’ fees and costs, attendant to such 
appeals (to the extent not covered by the application of any refunds or settlement monies) and Landlord 
shall have no obligation to pay the same. At Master Tenant’s sole cost and expense, Landlord shall 
cooperate with Master Tenant to the extent Landlord’s participation is necessary to initiate, settle, terminate, 
extend or amend such appeals or to otherwise secure any refunds. 

6. Repairs and Maintenance of the Project. 

6.1 Except for Landlord Costs, throughout the Term of this Agreement, Master Tenant, at 
Master Tenant’s sole cost and expense, shall take good care of the Project and shall put, keep and maintain 
the same and every part thereof in a condition substantially the same as the condition of the Project on the 
Commencement Date (ordinary wear and tear excepted), and shall make all necessary repairs thereto of 
whatsoever nature or kind, interior and exterior, structural and nonstructural, ordinary and extraordinary 
and whether now foreseeable or not foreseeable, and including, without limitation, any repairs or other 
work required (i) by contract or Requirements under all Existing Obligations affecting all or any part of the 
Project or (ii) subject to any contrary terms of Sections 17 or 18, following a Taking or a casualty. Other 
than responsibility for Landlord Costs, and subject to any contrary provisions of Sections 17 and 18, Master 
Tenant (and not Landlord) shall have full and sole responsibility for the condition, operation, repair, 
replacement, maintenance and management of the Project. 

6.2 To the extent there are reserves established under the Permitted Mortgage that are 
applicable to any maintenance, repairs or replacements, the monthly deposits which will be paid by Master 
Tenant together with other Impositions escrow deposits, Master Tenant shall have access to such reserves 
to fund some or all of any such costs to the same extent as Landlord would have such access under the 
Loan Documents. If any reserve is established under the Loan Documents for or permitted for the payment 
of Landlord Costs, or if any portion of any monthly payments or reserves required under the Loan 
Documents is reasonably attributable to Landlord Costs, Landlord, and not Master Tenant, shall be 
responsible for payment of all related contributions to such reserve(s), and Master Tenant shall have access 
to such reserves to pay for the work for which the reserves were set aside. 

6.3 In addition to the foregoing, during the existence of a Permitted Mortgage, Master Tenant 
shall further maintain and repair the Project in accordance with any Lender Requirements. 

6.4 Reserve Accounts.  

6.4.1 Master Tenant shall be responsible to perform all Capital Improvements that, in 
Master Tenant’s reasonable discretion, are necessary to properly maintain the Project in accordance 
with its Use. Master Tenant may in its discretion establish a reserve account to fund and pay for 
Capital Improvements for which it is responsible to fund (the “Master Tenant Capital Reserve 
Account”). If the Master Tenant Capital Reserve Account, if established, does not contain 
sufficient funds to fully reimburse Master Tenant, Master Tenant shall be obligated to separately 
fund such costs, but in all instances excluding Landlord Costs, which shall remain the responsibility 
of and shall be funded by Landlord. Landlord, however, shall not be obligated to pay for any 
Landlord Costs required (i) due to the gross negligence or willful misconduct of Master Tenant or 
Master Tenant’s members, managers, shareholders, partners, agents, employees, officers, directors 
or authorized representatives or (ii) that arise directly or indirectly from or in connection with the 
presence or release of any Hazardous Substance (as defined in Section 21.1) in or into the air, soil, 
surface, water, groundwater or soil vapor at, on, under, over or within the Project, or any portion 
thereof from and after the Commencement Date and otherwise during the Term, in either of which 
event such Landlord Capital Improvements shall be the responsibility of Master Tenant. Any funds 
held in the Master Tenant Capital Reserve Account shall belong to Master Tenant and shall be 
transferred to Master Tenant upon termination of this Agreement.  
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6.4.2 Landlord shall establish a “Supplemental Trust Reserve” for the benefit of 
Landlord and the Project to pay for Landlord Costs and other Project costs, expenses and fees, 
including but not limited to repairs and renovations and the Asset Management Fee. Master Tenant 
may in its sole discretion draw upon these reserves to satisfy Landlord Costs, and for other Project 
costs and expenses including without limitation the payment of the Asset Management Fee. 
Landlord shall deposit into the Supplemental Trust Reserve an amount equal, in the aggregate, 
equal to $7,760,150, a portion of which was paid out of Loan proceeds and the balance of which 
will be paid out of proceeds from Landlord’s private offering of Class 1 Beneficial Interests. All 
funds held in such Supplemental Trust Reserve shall belong to Landlord and, subject to any 
contrary terms of any Loan Documents, and to the extent that any funds remain, they shall be 
transferred to Landlord upon termination of this Agreement.  

6.4.3 Master Tenant may draw upon the Supplemental Trust Reserve (and any such other 
reserves available under the Loan Documents) for Capital Improvements (including Landlord Cost 
items) with a useful life beyond the term of this Agreement. 

6.5 Master Tenant may satisfy its funding obligations for any Capital Improvements to the 
extent, if any, that insurance proceeds are made available to Master Tenant’s or Landlord’s insurance carrier 
and such proceeds are used to perform the Capital Improvements. 

6.6 Throughout the Term of this Agreement, Master Tenant shall not intentionally cause any 
waste, damage, disfigurement or injury to the Project or any part thereof. 

6.7 Master Tenant may enter into a Management Agreement for the management and 
operation of the Project as contemplated hereunder. Landlord shall not have any rights or obligations under 
the Management Agreement; provided that at all times the Management Agreement shall be subject and 
subordinate to this Agreement. 

7. Compliance with Requirements. 

7.1 Throughout the Term of this Agreement, Master Tenant, at Master Tenant’s sole cost and 
expense (except for Landlord Capital Improvements which shall be at Landlord’s expense) and in all 
material respects, shall promptly comply with all present and future Requirements whether or not such 
Requirements shall necessitate structural changes or improvements or interfere with the use and enjoyment 
of the Project, or any part thereof. If Landlord receives any notices regarding Requirements, Landlord shall 
promptly deliver the same to Master Tenant. 

7.2 Master Tenant shall have the right, after prior notice to Landlord, solely at Master Tenant’s 
own expense, without cost or expense to Landlord, to contest by appropriate legal proceedings diligently 
conducted in good faith, in the name of Master Tenant, the validity or application of any Requirements, 
provided, however, that Master Tenant may delay compliance therewith until the final determination of 
such proceeding only if by the terms of any such Requirements, compliance therewith pending the 
prosecution of any such proceeding may legally be delayed without the incurrence of, or the risk of 
incurring, any fine, lien, charge or liability of any kind against the Project or Master Tenant’s leasehold 
interest therein and without subjecting Master Tenant or Landlord to the risk of any liability, civil or 
criminal, for failure so to comply therewith. To the extent reasonably required and at Master Tenant’s 
request and sole cost and expense, Landlord hereby agrees to cooperate with and assist Master Tenant with 
such contests. 
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8. Insurance. 

8.1 Master Tenant shall, at Master Tenant’s sole cost and expense, at all times throughout the 
Term of this Agreement, maintain the insurance below enumerated on the Project, or cause such insurance 
to be maintained, for the mutual benefit of Landlord and Master Tenant: 

8.1.1 All risks property insurance on the Improvements in an amount not less than 100% 
of the full replacement costs of the Improvements with a Replacement Cost Endorsement. “Full 
replacement cost” as used herein means the cost of replacing the Improvements (exclusive of the 
cost of excavations, foundation and footings below the lowest basement floor) without deduction 
for physical depreciation thereof; 

8.1.2 Boiler and machinery insurance as may reasonably be required to cover physical 
damage to the Improvements and to the major components of any central heating, air-conditioning 
or ventilation systems; 

8.1.3 Provided that if the Project, or any portion thereof, is located in an area designated 
as a flood prone area participating in the National Flood Insurance Program, and provided further 
that the Lender so requires a flood insurance policy with coverage in an amount equal to the full 
replacement cost or the maximum amount then available, unless neither the Project, nor any portion 
thereof, is located within a 100 year flood plain as determined by the Federal Insurance 
Administration; and 

8.1.4 During any changes or alterations of the Project or any part thereof and during any 
Restoration following a Taking or a casualty, all risk builder’s risk insurance in an amount not less 
than 100% of the full replacement cost of the Improvements. 

8.2 Master Tenant shall also maintain, at Master Tenant’s sole cost and expense, or cause 
to be maintained by its Sublessee and at all times throughout the Term of this Agreement, the following 
insurance: 

8.2.1 insurance against loss of profits or rental under a business interruption insurance 
policy or under a rental value insurance policy covering risk of loss due to the occurrence of any 
of the hazards covered by the policies described in Sections 8.1.1, 8.1.2 and 8.1.3, and (to the extent 
insurance covering such hazards is generally obtainable) in Section 8.1.4 in an amount not less than 
the aggregate requirements for the period of twelve (12) months following the occurrence of the 
insured casualty for: (i) Base Rent, estimated Additional Rent and estimated Supplemental Rent, 
or, if such amounts exceed the Base Rent, estimated Additional Rent and estimated Supplemental 
Rent, the rental payments due Master Tenant under the Subleases, (ii) Impositions and (iii) 
premiums on insurance required to be carried pursuant to this Section; 

8.2.2 comprehensive general liability insurance including contractual liability insurance 
specifically covering the indemnification obligations of Master Tenant under this Agreement 
(including, without limitation, the obligations referred to in Section 16.1), on an occurrence basis 
against claims for personal injury, (including, without limitation, elevators and/or escalators) and 
the sidewalks, driveways and curbs adjacent thereto with limits not less than $1,000,000 combined 
single limit and $2,000,000 in the annual aggregate in the event of bodily injury or death to any 
number of persons in any accident; and 

8.2.3 any other insurance or coverages applicable to the Project which are required to be 
maintained by the owner or operator of the Project pursuant to the terms of any Permitted Mortgage; 
provided that such insurance shall only be required to be maintained by Master Tenant during the 
term of the Permitted Mortgage. 
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8.3 All insurance provided for under this Agreement shall be effected under valid enforceable 
policies issued by insurers of responsibility and licensed to do business in the State where the Project is 
located. The original policies under Section 8.1 and the certificates for the policies under Section 8.2 shall 
be delivered to Landlord within five (5) days of Master Tenant’s receipt of Landlord’s written request 
therefor. Prior to the expiration date of any policy required pursuant to this Section, the original renewal 
policy (or the certificate as concerns the insurance required pursuant to Section 8.2) for such insurance shall 
be delivered by Master Tenant to Landlord, together with satisfactory evidence of payment of the premium 
on such policy. To the extent obtainable, all such policies shall contain agreements by the insurers that (i) 
no act or omission by Master Tenant shall impair or affect the rights of the insured to receive and collect 
the proceeds under the policies; (ii) such policies shall not be cancelled except upon not less than ten (10) 
days prior written notice to each named insured and loss payee; and (iii) the coverage afforded thereby 
shall not be affected by the performance of any work in or about the Project. 

8.4 The rental value policy referred to in Section 8.2.1 shall name Landlord as loss payee. To the 
extent Master Tenant is in Default under this Agreement, Landlord shall retain and apply the proceeds, if 
any, of such rental value insurance first towards the payment of Base Rent, second to the payment of 
Impositions, third to payment of the Additional Rent, fourth to the portion of Accrued Rent consisting of 
amounts of Additional Rent accrued pursuant to Section 4.2, fifth to payment of Supplemental Rent, and 
sixth to the balance of Accrued Rent consisting of amounts of Supplemental Rent accrued pursuant to 
Section 4.2. Any balance of such portion of the total proceeds remaining after such Default has been cured 
shall be paid to Master Tenant, unless Master Tenant is again in Default under this Agreement, in which 
case said proceeds shall be retained by Landlord. 

8.5 Except as provided in Section 8.4, all policies of insurance shall name Master Tenant as the 
insured and Landlord (and Master Tenant, if applicable) as an additional insured, as their respective 
interests may appear. Subject to the terms of any loan documents evidencing a Permitted Mortgage, the 
loss, if any, under said policies referred to in Section 8.1 shall be adjusted with the insurance companies 
solely by Master Tenant, except that in case of any particular casualty occurring during the last year of the 
Term of this Agreement and resulting in damage or destruction exceeding $3,000,000, no adjustment shall 
be made with the insurance companies without the prior written approval of Landlord. 

8.6 The loss, if any, under all policies of insurance of the kind referred to in Section 8.1 shall be 
payable to Master Tenant, unless the casualty results in Master Tenant’s termination of this Agreement 
pursuant to the provisions of Section 17, in which event the loss shall be payable to Landlord. All policies 
of insurance of the kind aforesaid shall expressly provide that all losses thereunder shall be adjusted and 
paid as provided in Sections 8.5 and 8.6. 

8.7 Nothing contained in the foregoing provisions of this Section shall prevent Master Tenant 
from taking out insurance of the kind and in the amount provided for under Sections 8.1 or 8.2 under a 
blanket insurance policy or policies which cover the properties owned or operated by Master Tenant or its 
affiliates as well as the Project; provided, however, if such insurance is provided pursuant to a blanket policy, 
Master Tenant shall obtain an “Agreed Value Endorsement” applicable to the Project. 

8.8 All policies under Section 8.1 and Section 8.2 shall contain endorsements that the rights 
of the insured to receive and collect the proceeds shall not be diminished because of any additional 
insurance carried by Master Tenant on Master Tenant’s own account. 

8.9 The requirements of this Section shall not be deemed or construed to negate or modify 
Master Tenant’s obligations to defend and indemnify Landlord pursuant to the provisions of this 
Agreement, or to negate or modify Master Tenant’s obligations to restore the Project following a Taking or 
casualty pursuant to the provisions of this Agreement. 
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8.10 Notwithstanding anything herein to the contrary, to the extent required in any Permitted 
Mortgage the holder of the Permitted Mortgage shall be named an additional insured under any liability 
policies and proceeds under such other policies shall be payable to holder as a mortgagee under a standard 
mortgagee clause in favor of, and acceptable to, such holder. Master Tenant’s obligations hereunder to 
deliver certificates of insurance or original insurance policies to Landlord shall, during the time any 
Permitted Mortgage is in existence, include delivery of such items to such lender in addition to (or where 
necessary in lieu of) delivery of such items to Landlord. To the extent that any insurance proceeds are paid 
to the lender under a Permitted Mortgage in accordance with the requirements of the Permitted Mortgage, 
such payment (and, as applicable, the use of any such proceeds by Master Tenant to repair any related 
damage in accordance with the terms of the Permitted Mortgage), will be deemed to satisfy Master 
Tenant’s obligations under this Agreement, including Section 17, where such proceeds would, without such 
Permitted Mortgage, be available to Master Tenant to perform its repair obligations under this Agreement. 
Master Tenant’s and Landlord’s rights in and to any insurance proceeds are subject to the rights of the 
holder of a Permitted Mortgage under the Permitted Mortgage. 

8.11 To the extent that Master Tenant has paid as Base Rent any amount for the payment of any 
insurance premium or anticipated insurance premium into any reserve or impound account established by 
the holder of a Permitted Mortgage (a “Premium Payment”), Master Tenant shall be entitled to demand 
and receive funds directly from such reserve or impound account from the holder of the Permitted Mortgage 
for the payment of the applicable insurance premium(s) in each case, in accordance with the terms and 
conditions of the Permitted Mortgage. Upon the funding of any Premium Payment, Master Tenant’s 
obligation to maintain the insurance corresponding to the Premium Payment shall be satisfied in full for the 
applicable period. To the extent any Permitted Mortgage requires a Premium Payment to be paid into an 
impound or reserve, Master Tenant shall make such payment. 

9. Surrender at End of Term. 

9.1 Upon termination of this Agreement, Master Tenant shall quit and surrender the entire 
Project (including, without limitation the Improvements) to Landlord, without payment or off-set, in a 
condition substantially similar to the condition of the Project on the Commencement Date, reasonable 
wear and tear and Capital Improvements excepted, free and clear of all leases and occupancies other than 
(a) the Existing Obligations (to the extent the same have not expired or have since been terminated), (b) 
Subleases and (c) any other leases and occupancies which Landlord has expressly agreed in writing shall 
survive the expiration or sooner termination of this Agreement, and free and clear of all liens and 
encumbrances other than those, if any, created by Landlord and any Permitted Mortgage. Upon termination 
of this Agreement, Master Tenant shall assign the items set forth in (a), (b) and (c) above to Landlord. 

9.2 Any personal property of Master Tenant, any subtenant, any space tenant, any 
occupant, any business invitee or any licensee, which shall remain upon the Project after the expiration or 
sooner termination of this Agreement and the removal of Master Tenant, such subtenant, such space tenant, 
such occupant, such business invitee or such licensee from the Project, or the abandonment or vacation of 
the Project by Master Tenant or such subtenant, space tenant, occupant, business invitee or licensee, may, at 
the option of Landlord, be deemed to have been abandoned and either may be retained by Landlord as 
Landlord’s property or may be disposed of, without accountability, in such manner as Landlord may see fit, 
and Master Tenant agrees to defend, indemnify and hold Landlord harmless from and against any and all 
liabilities, claims, damages, losses, charges and expenses (including, without limitation, attorneys’ fees and 
expenses) arising in any way from such retention or disposition. 

9.3 If Master Tenant does not vacate the Project upon expiration or sooner termination of 
this Agreement, then Landlord shall have the option to treat Master Tenant as a month-to-month tenant, 
subject to all of the provisions of this Agreement, except that: (i) the term shall be month-to-month and 
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(ii) the rent (excluding Impositions which will also be payable) shall be an amount equal to 125% of the 
prior monthly installment of Rent. 

9.4 Landlord shall not be responsible for any loss or damage occurring to any property owned 
by Master Tenant, any subtenant, any space tenant, any occupant, any business invitee or any licensee. 

9.5 The terms, covenants, provisions and conditions of this Section 9 shall survive the 
expiration or sooner termination of this Agreement. 

10. Landlord’s Right to Perform Master Tenant’s Covenants. 

10.1 If Master Tenant shall at any time fail to (i) pay any Impositions in accordance with the 
provisions of Section 5, (ii) maintain any of the insurance policies provided for in Section 8, (iii) discharge 
any lien or other encumbrance that Section 12 requires Master Tenant to discharge, (iv) comply with the 
provisions of Section 21, or (v) make any other payment or perform any other act on Master Tenant’s part 
to be made or performed pursuant to this Agreement, then, after twenty (20) days prior written notice to 
Master Tenant or without notice in case of an emergency (which shall include, but shall not be limited to, 
danger to person or property or the imposition of a monetary fine or penalty on Landlord or Landlord’s 
exposure to possible liability or where the due date for such payment or performance shall have passed or 
shall occur within such twenty (20) day period) and without waiving, or releasing Master Tenant from any 
obligation of Master Tenant contained in this Agreement, Landlord may (but shall be under no obligation 
to): 

10.1.1 pay all Impositions payable by Master Tenant pursuant to the provisions of Section 
5; 

10.1.2 take out, pay for and maintain any of the insurance policies provided for in Section 
8; 

10.1.3 discharge such lien or encumbrance for Master Tenant’s account; 

10.1.4 make any payment and perform any action on Master Tenant’s behalf to be made 
or performed pursuant to Section 21, and enter upon the Project for that purpose and take all such 
action thereon as may be necessary therefor; and/or 

10.1.5 make any other payment or perform any act on Master Tenant’s behalf to be made 
or performed hereunder as provided in this Agreement, and enter upon the Project for that purpose 
and take all such action thereon as may be necessary therefor. 

10.2 All sums so paid by Landlord and all costs and expenses incurred by Landlord in 
connection with the performance of any such act, together with interest thereon at the Default Rate 
from the respective dates of Landlord’s making of each such payment or incurring of each such cost and 
expense, shall constitute additional Rent payable by Master Tenant under this Agreement and shall be paid 
by Master Tenant to Landlord on demand. Landlord shall not be limited in the proof of any damages which 
Landlord may claim against Master Tenant arising out of or by reason of Master Tenant’s failure to provide 
and keep in force insurance which Master Tenant is required to keep in force under this Agreement. 
Landlord shall also be entitled to recover, as damages for such breach, the uninsured amount of any loss to 
the extent of any deficiency in the insurance required by the provisions of this Agreement, damages, costs 
and expenses of suit suffered or incurred by reason of damage to, or destruction of, the Project, or any part 
thereof, occurring during any period when Master Tenant shall have failed or neglected to provide 
insurance as aforesaid. 
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10.3 Master Tenant’s obligations under this Section 10 shall, as to matters arising prior to the 
expiration or sooner termination of this Agreement, survive for one (1) year following the expiration or 
sooner termination of this Agreement. 

11. Changes and/or Alterations by Master Tenant. 

11.1 Subject to the Loan Documents and Section 11.3 below, Master Tenant shall have the right 
at any time and from time to time during the Term of this Agreement to make, at Master Tenant’s sole 
cost and expense (provided that any Landlord Costs shall be at Landlord’s expense) and in its sole 
discretion, structural and nonstructural changes and alterations in or to the Improvements without 
Landlord’s consent, subject however, in all cases to the following: 

11.1.1 No change or alteration shall be undertaken until Master Tenant shall have 
procured and paid for, so far as the same may be required, from time to time, all permits and 
authorizations of all municipal departments and governmental subdivisions having jurisdiction. 
Landlord shall join in the application for such permits and authorizations whenever such action is 
necessary; provided that Landlord shall not incur or be subject to any liability or expense as a result 
of joining in said application. 

11.1.2 No change or alteration shall be made that could materially reduce the value of the 
Project below its value immediately before such change or alteration, result in a material change in 
the usefulness of the Project from its intended Use, or that would violate the terms of any Sublease. 

11.1.3 Any change or alteration shall be made promptly and in a good and workmanlike 
manner and in compliance with all applicable permits and authorizations, and all Requirements 
shall be completed at least three (3) months prior to the end of the Term of this Agreement. 

11.1.4 The cost of any such change or alteration shall be promptly paid by Master Tenant 
(or from the Master Tenant Capital Reserve Account, if any, in the event of a Capital Improvement 
other than disputed items) so that the Project shall at all times be free and clear of liens and/or 
encumbrances for labor and materials supplied or claimed to have been supplied to the Project. 

11.1.5 All changes and alterations to the Improvements made by or on behalf of Master 
Tenant shall be and become the property of Landlord upon termination of this Agreement and for 
purposes of this Agreement shall be deemed to be a part of the Improvements. Master Tenant shall 
diligently prosecute to completion all such changes and alterations once commenced, and Master 
Tenant’s obligation to complete the same pursuant to the terms of this Agreement shall survive the 
expiration or sooner termination of this Agreement. 

11.1.6 Any such changes and alterations provided for in this Section 11 shall be 
performed by Master Tenant in full compliance with the Lender Requirements. 

11.1.7 Worker’s compensation insurance covering all persons employed in connection 
with the work and with respect to whom death or bodily injury claims could be asserted against 
Landlord, Master Tenant or the Project, and general liability insurance for the mutual benefit of 
Master Tenant and Landlord with a combined single limit of not less than $1,000,000 “per 
occurrence” against all claims for personal injury, bodily injury, death and property damage and all 
risk builder’s risk as provided in Section 8.1.4 shall be maintained by Master Tenant, at Master 
Tenant’s sole cost and expense, at all times when any work is in process in connection with any 
change or alteration. All such insurance shall be provided by a company or companies of recognized 
responsibility, and all policies or certificates therefor issued by the respective insurers, bearing 
notations evidencing the payment of premiums or accompanied by other evidence of such payment, 
shall be delivered to Landlord prior to the commencement of any work in connection therewith. 
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11.2 Master Tenant covenants that in performing any work or repairs to, or restoration, 
replacement or rebuilding of, any portion of the Improvements required or permitted to be performed by 
Master Tenant pursuant to this Agreement, Master Tenant shall, to the extent applicable, comply with the 
provisions set forth in this Section 11. 

11.3 Notwithstanding anything in this Agreement or in the Loan Documents, to the extent that 
Master Tenant makes any changes or alterations to the Project that constitute more than minor, non-
structural modifications, Master Tenant must, prior to making any such changes or alterations, (a) provide 
thirty (30) days’ advance written notice to Landlord setting forth the details of such alterations so that 
Landlord, to the extent it is a DST, may effectuate a transfer of the Project if necessary to a newly-formed 
Delaware limited liability company and in accordance with the trust agreement of Landlord, or (b) execute 
an agreement with Landlord to the effect that at the end of the Term of this Agreement, Master Tenant shall 
restore the Project to a condition substantially the same as the condition of the Project on the 
Commencement Date. Notwithstanding anything else in this Agreement, at any time that Landlord is a 
DST, Landlord shall not have the right, power or ability to make more than minor non-structural 
modifications to the Project (in accordance with Revenue Ruling 2004-86). 

12. Discharge of Liens. 

12.1 Master Tenant covenants and agrees that Master Tenant shall not create or permit to be 
created or to remain, and shall discharge, any lien, encumbrance or charge which might be or become a 
lien, encumbrance or charge upon the Project or any part thereof or the income therefrom, and Master 
Tenant shall not suffer any other imposition whereby the estate, right and interest of Master Tenant in the 
Project or any part thereof might be impaired, provided that any Impositions may, after the same become a 
lien on the Project, be paid or contested in accordance with Section 5, and any mechanic’s, laborer’s or 
materialman’s lien may be discharged in accordance with Section 12.2. 

12.2 If any mechanic’s, laborer’s or materialman’s lien shall at any time be filed against the 
Project or any part thereof, Master Tenant, within thirty (30) days after notice of the filing thereof, shall 
cause the same to be discharged of record by payment, deposit, bond, order of a court of competent 
jurisdiction or otherwise. If Master Tenant shall fail to cause such lien to be discharged within the period 
aforesaid, then, in addition to any other right or remedy available to Landlord hereunder, at law or in equity 
and including those set forth in Section 20, Landlord may, but shall not be obligated to, discharge the same 
either by paying the amount claimed to be due or by procuring the discharge of such lien by deposit or by 
bonding proceedings. Any amount so paid by Landlord and all costs and expenses incurred by Landlord 
in connection therewith, including, without limitation, amounts paid in good faith settlement of such lien 
and attorneys’ fees and expenses, together with interest thereon at the Default Rate from the respective 
dates of Landlord’s making the payment or incurring the cost and expense to the date Landlord is in actual 
receipt of such amount from Master Tenant, shall constitute additional Rent payable by Master Tenant 
under this Agreement and shall be paid by Master Tenant to Landlord on demand. In the event that any 
mechanic’s, laborer’s or materialmen’s lien cured by Master Tenant relates to any Landlord Capital 
Improvement expense that is the responsibility of Landlord, Master Tenant shall be reimbursed therefor 
in the manner described in Section 6. 

NOTICE IS HEREBY GIVEN THAT LANDLORD WILL NOT BE LIABLE FOR ANY 
LABOR, SERVICES OR MATERIALS FURNISHED OR TO BE FURNISHED TO MASTER TENANT, 
OR TO ANYONE HOLDING AN INTEREST IN THE PROJECT (OR ANY PART THEREOF) 
THROUGH OR UNDER MASTER TENANT, AND THAT NO MECHANIC’S OR OTHER LIENS OR 
ANY SUCH LABOR, SERVICE OR MATERIALS SHALL ATTACH TO OR AFFECT THE INTEREST 
OF LANDLORD IN THE PROJECT. 
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13. Use of Project. 

13.1 Master Tenant shall use the Project for the Use and for no other purpose, and hereby 
covenants to use and operate the Project for the Use at all times during the Term of this Agreement. Master 
Tenant hereby covenants and agrees to act in compliance with all laws, ordinances, rules, regulations and 
guidelines relating to operation of the Project. 

13.2 Master Tenant shall not use or allow the Project or any part thereof to be used or occupied 
for any unlawful purpose or in material violation of any certificate of occupancy or certificate of compliance 
or of any other material certificate, permit, law, statute, ordinance, rule or regulation or any of the other 
Requirements, or any lease, mortgage, easement, restriction or other material agreement covering or 
affecting the use of the Project or any part thereof, and shall not suffer any act to be done or any condition 
to exist on the Project or any part thereof, which may be dangerous, unless safeguarded as required by law, 
or which may constitute a nuisance, public or private, or which may make void or voidable, or cause the 
revocation of, any certificate of occupancy or certificate of compliance or any other material certificate or 
permit or any insurance then in force with respect thereto. 

13.3 Master Tenant shall not suffer or permit the Project, or any portion thereof, to be used by 
any other party, including the public, as such, without restriction or in such manner as might reasonably 
tend to impair Landlord’s title to the Project or any portion thereof, or in such manner as might reasonably 
make a possible claim or claims of adverse usage or adverse possession by such party or the public, as 
such, or of implied dedication of the Project or any portion thereof. 

13.4 Master Tenant shall not use or allow the Project or any part thereof to be used or occupied 
in a manner that would result in the violation of the Lender Requirements. Master Tenant shall further 
perform during the Term of this Agreement, the Lender Requirements that relate to this Agreement or the 
Project. Such covenants and obligations shall be performed by Master Tenant in such a manner as to not 
constitute a default under the Permitted Mortgage. Notwithstanding the above, Master Tenant shall remain 
entitled to reimbursement by Landlord for any Landlord Capital Improvements incurred by Master Tenant 
in performing its obligations under this Agreement. 

13.5 Landlord agrees that in the event Landlord refinances a Permitted Mortgage, the Lender 
Requirements and other obligations imposed by the new lender shall not be greater than those existing 
under the Permitted Mortgage existing as of the Commencement Date and shall not affect operations of the 
Project or the leasing of the Project by Master Tenant. 

14. Entry to Project by Landlord. Master Tenant shall permit Landlord, and any of Landlord’s 
authorized representatives to enter the Project at reasonable times upon reasonable notice, and at any time 
in case of an emergency for the purpose of (a) inspecting the same, and showing the same to any prospective 
purchaser of Landlord’s interest or, within six (6) months prior to the expiration of the Term of this 
Agreement, any prospective tenants, or (b) making any necessary repairs thereto and performing any work 
therein that may be necessary by reason of Master Tenant’s failure to commence (and diligently pursue the 
completion of) any such repairs within twenty (20) days after prior written notice from Landlord, or (c) to 
perform any work related to any Landlord Capital Improvements if not performed by Master Tenant. 
Nothing herein shall imply any duty upon the part of Landlord to do any such work, (other than any work 
related to any Landlord Capital Improvements, which shall (subject to the performance thereof by Master 
Tenant as set forth in Section 6.4) be Landlord’s responsibility), and performance thereof by Landlord shall 
not constitute a waiver of Master Tenant’s default in failure to perform the same. 

15. Waiver of Subrogation Right. Landlord and Master Tenant hereby each release the other party, 
and such other party’s owners, members, managers, shareholders, beneficial interest holders, partners, 
agents, employees, officers, directors and authorized representatives, from any claims such releasing party 
may have for damage to the Project, personal property, improvements and alterations of such party in or 



 

19 

about the Project to the extent the same is covered by a policy of insurance insuring such party; provided, 
however, that this waiver shall be ineffective unless consented to by the insurance company or companies 
issuing the insurance policies required to be maintained by Master Tenant under this Agreement and shall 
be ineffective as to any such damage not covered by insurance required to be carried hereunder or, if greater 
in amount, insurance actually carried. Master Tenant shall cause each fire or other casualty insurance 
policy maintained by Master Tenant with respect to the Project or any portion thereof to provide that the 
insurance company waives all right to recovery of paid insured claims by way of subrogation against the 
other party in connection with any matter covered by such policy, to the extent such waiver is available. 

16. Indemnification and Waiver. 

16.1 Master Tenant shall indemnify, defend and hold Landlord harmless from and against any 
and all losses, damages, expenses, costs and liabilities actually suffered or incurred by Landlord 
(collectively, “Damages”) in connection with anything and everything whatsoever directly arising from or 
out of (i) any injury, illness or death to any person or damage to any property from any cause occurring in 
or upon or in any other way relating to the Project, (ii) the occupancy of the Project or any part thereof by, 
through or under Master Tenant, and/or (iii) any failure on Master Tenant’s part to comply with any of the 
covenants, terms, conditions, representations or warranties contained in this Agreement; provided, 
however, that in no event shall the foregoing indemnity apply to any damages arising out of, or because 
of, the negligence or willful misconduct of Landlord or its agents, employees, officers and directors. This 
indemnity extends to liability for expenses (including, without limitation, reasonable attorneys’ fees and 
out-of-pocket expenses at both trial and appellate levels) actually incurred by Landlord in defending any 
action or proceeding (a) instituted against Landlord by a third party, or in which Landlord intervenes, or 
against Master Tenant in which Landlord is made a party or appears and (b) to which the foregoing 
indemnity would apply. 

16.2 Landlord shall not be liable to Master Tenant and Master Tenant hereby waives all claims 
against Landlord for any injury, illness or death of any person or damage to any property in or about the 
Project unless caused by the negligence or willful misconduct of Landlord or its agents, contractors, 
employees, officers and directors. 

16.3 In the event Master Tenant is obligated to pay or pays any obligations of Landlord under a 
Permitted Mortgage out of Master Tenant’s own funds that is not otherwise an obligation of Master Tenant 
under this Agreement, Landlord shall be severally liable to Master Tenant for the reimbursement of such 
Landlord’s share of such amount paid. Landlord shall reimburse Master Tenant for any such amount within 
thirty (30) days of a demand for reimbursement from Master Tenant. Master Tenant may deduct an amount 
equal to the reimbursement from any Rent due under this Agreement, including any Accrued Rent. 
Notwithstanding the foregoing, so long as a Permitted Mortgage is outstanding, Master Tenant shall not 
abate any Base Rent or Impositions and any obligation of Landlord to indemnify any party as set forth in 
this Agreement shall be fully subordinate to all obligations of Landlord under the Loan Documents and will 
not constitute a claim against Landlord to the extent cash flow in excess of the amount required to pay all 
debt service and fees under the Loan Documents is insufficient to pay such obligations.  

16.4 The terms, covenants, provisions and conditions of this Section 16 shall survive the 
termination of this Agreement. 

17. Damage or Destruction. 

17.1 In the event of any material casualty to the Project, Master Tenant shall promptly give 
written notice to Landlord thereof. Subject to the terms of Sections 17.2 and 17.3, Master Tenant shall be 
responsible for the Restoration of the Project and Master Tenant shall be entitled to the use of all available 
proceeds from any insurance for purposes of completing the Restoration. In such event this Agreement 
shall continue in full force and effect, without any reduction of Rent, unless otherwise set forth below. 
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17.2 If the proceeds from any casualty insurance are insufficient to complete the Restoration, 
Master Tenant shall fund any excess required to complete the Restoration, except for funds attributed to 
Landlord Capital Improvements and to costs (i) attributable to the negligence or willful misconduct of 
Landlord or its agents, (ii) incurred when Landlord or its agents have taken control or possession of the 
Project; or (iii) incurred after the expiration of the Master Lease (“Landlord Casualty Costs”). Subject to 
the terms of the Loan Documents then in effect, any casualty proceeds in excess of the cost of Restoration 
shall be payable to, and retained by, Master Tenant except for any excess funds attributable to Landlord 
Casualty Costs which shall be retained by Landlord. Landlord shall provide Master Tenant with the funds 
necessary to fund any costs to complete the Restoration for Landlord Capital Improvements. Absent receipt 
of Landlord’s agreement to fund such excess amounts within fifteen (15) days, Master Tenant may elect to 
terminate this Agreement upon notice to Landlord within twenty (20) days after the expiration of the 
foregoing fifteen (15) day period. 

17.3 If the casualty occurs within the last twelve (12) months of the Term, and the casualty 
affects more than 50% of the Project, Master Tenant may elect to terminate this Agreement, rather than 
undertake and complete the Restoration, without regard to the availability of proceeds from insurance or 
from Landlord. Notwithstanding the foregoing, Master Tenant may not elect to terminate this Agreement 
pursuant to the preceding sentence if such termination would constitute a default under any Permitted 
Mortgage and, in the event such termination would constitute a default under a Permitted Mortgage, or if 
Restoration is otherwise required by the Permitted Mortgage, Master Tenant shall complete the Restoration 
in accordance with the terms of this Section. 

17.4 In the event that this Agreement is terminated pursuant to this Section 17, then the Rent 
shall be prorated to the date of termination. In the event that some or all of the Project cannot be restored, 
and Landlord and Master Tenant elect not to terminate this Agreement, then the Additional Rent and 
Supplemental Rent shall be reduced (and Master Tenant shall be credited for prior overpayments) by an 
amount reasonably determined by Landlord and Master Tenant. 

17.5 Except as provided herein, no destruction of or damage to the Project or any part thereof 
by fire or any other casualty shall permit Master Tenant to surrender this Agreement or shall relieve Master 
Tenant from Master Tenant’s liability to pay the full Rent under this Agreement or from any of Master 
Tenant’s other obligations under this Agreement. Master Tenant waives any rights now or hereafter 
conferred upon Master Tenant by statute or otherwise to quit or surrender this Agreement or the Project 
or any part thereof, or to any suspension, diminution, abatement or reduction of rent on account of any such 
destruction or damage except as expressly set forth herein. 

18. Condemnation. 

18.1 Subject to any Loan Documents, in case of a Taking of all of the Project, this Agreement 
shall terminate and expire as of the Vesting Date and the Rent under this Agreement shall be apportioned 
and paid to the Vesting Date. 

18.2 Subject to any Loan Documents, in case of a Taking of less than all of the Project, Landlord 
shall receive the entire award for the Taking and, except as specifically set forth in this Section, no claim or 
demand of any kind shall be made by Master Tenant against Landlord or any other party who could, by 
virtue of a claim against it, make a claim against Landlord by reason of such Taking. 

18.2.1 In the case of a Taking of a portion, but less than all, of the Project, Master Tenant 
shall determine, in Master Tenant’s reasonable discretion, whether the remaining Project (after 
Restoration referred to in Section 18.2.3) (i) can be used for the Use and (ii) will allow Master 
Tenant to complete the Restoration for an amount not to exceed the proceeds from the Taking. If it 
is determined by Master Tenant that the remaining Project cannot be used for the Use, then and in 
such event this Agreement shall terminate as of the Vesting Date and the Rent shall be apportioned 
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and paid to the date of termination and no other claim or demand of any kind shall be made by 
Landlord against Master Tenant by reason of such termination. If it is determined that Master 
Tenant cannot complete the Restoration for an amount that is less than or equal to the proceeds 
from the Taking then and in such event Master Tenant can elect to terminate this Agreement as of 
the Vesting Date, subject to the Loan Documents, and the Rent shall be apportioned and paid to the 
date of termination and no other claim or demand of any kind shall be made by Landlord against 
Master Tenant by reason of such termination; provided, however, that if there is at least twelve (12) 
months remaining in the Term, Landlord may agree to pay the excess Restoration expenses in 
which case this Agreement shall not terminate and Master Tenant shall undertake the Restoration 
of the Project in accordance with the terms of Section 18.2.3. Anything in this Agreement to the 
contrary notwithstanding, this Agreement will not terminate and Base Rent and the obligation to 
pay Impositions and other escrows required under the Loan Documents will not abate while any 
Permitted Mortgage is outstanding.  

18.2.2 If, in the case of a Taking of less than all of the Project, this Agreement is not 
terminated in accordance with the provisions of Section 18.2.1, this Agreement shall continue in 
full force and effect as to the remaining portion of the Project without any reduction in the Rent, 
except as expressly provided in Section 18.3. No such partial Taking shall operate as or be deemed 
an eviction of Master Tenant from that portion of the Project not affected by such partial Taking or 
in any way terminate, diminish, suspend, abate or impair the obligation of Master Tenant to observe 
and perform fully all the covenants of this Agreement on the part of Master Tenant to be performed 
with respect to the remainder of the Project unaffected by the partial Taking, except as to any 
reduction (if any) in the Rent as expressly provided in Section 18.3. 

18.2.3 If, in the case of a Taking of less than all of the Project, this Agreement is not 
terminated in accordance with the provisions of Section 18.2.1, Master Tenant shall, prior to the 
expiration of the Term of this Agreement, commence and proceed with reasonable diligence to 
complete the Restoration provided, however, that Landlord shall, in this case, make the award in 
the Condemnation Proceedings and, in the case of Section 18.2.1, such award plus any excess funds 
due from Landlord, available to Master Tenant to be utilized for Restoration of the Project. 
Landlord shall be entitled to receive and retain the remainder of the award not needed to complete 
the Restoration (the “Surplus”). 

18.3 In case of a Taking of less than all of the Project and if (i) this Agreement shall not 
terminate as provided in Section 18.2.1, and (ii) Restoration has been undertaken by Master Tenant 
pursuant to the provisions of Section 18.2.3, then commencing as of the Vesting Date, the amount of the 
Additional Rent and Supplemental Rent payable by Master Tenant under this Agreement shall be reduced 
(and Master Tenant shall be credited for prior overpayments) by an amount reasonably determined by 
Landlord and Master Tenant. The new Additional Rent and Supplemental Rent shall be established to 
provide Master Tenant and Landlord with the same economic return that each were entitled prior to the 
Taking. 

18.4 Each of Landlord and Master Tenant shall promptly deliver to the other any notices it 
receives with respect to a Condemnation Proceeding or threatened Condemnation Proceeding. 

18.5 Notwithstanding anything herein to the contrary, Master Tenant’s and Landlord’s rights 
and obligations in and to any condemnation proceeding or related proceeds derived therefrom shall, in all 
cases, be subject to the rights of the holder of any Permitted Mortgage under the Loan Documents. 

19. Assignment, Subletting and Mortgaging. 

19.1 Master Tenant may not sell, assign, transfer, mortgage, pledge or otherwise dispose of 
this Agreement or any interest of Master Tenant in this Agreement, except with Landlord’s and Lender’s 
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prior written consent in their sole and absolute discretion (Master Tenant understands and acknowledges 
that Landlord will not approve any such transfer in the event that Landlord is a DST). 

19.2 If an assignment is consented to by Landlord, no such assignment shall be valid unless (i) 
such permitted assignment complies with the provisions of this Agreement, and (ii) there shall be delivered 
to Landlord in proper form for recording on the date of assignment (a) a duplicate original of the instrument 
of assignment, and (b) other than an assignment accomplished in conjunction with a Permitted Mortgage 
as additional collateral, an instrument of assumption by the transferee of all of Master Tenant’s obligations 
under this Agreement, including, without limitation, any unperformed obligations which have accrued as 
of the date of the assumption. Any such permitted assignee shall thereafter have all of the power, authority, 
rights, duties, obligations and liabilities of Master Tenant hereunder. The new Master Tenant shall be liable 
for the payment of all Rent due hereunder and the performance of all terms, covenants and conditions to 
be performed by Master Tenant under this Agreement, and Master Tenant shall reaffirm the same to 
Landlord in writing, in recordable form acceptable to Landlord, prior to such transfer. Any single consent 
given by Landlord hereunder shall not be deemed a waiver of Landlord’s right to future requests for consent 
under this Section. If Landlord is requested to approve a proposed assignment or sublease, Master Tenant 
shall be responsible for paying the fees and expenses of Landlord’s counsel for reviewing and/or preparing 
the appropriate materials and documents. 

19.3 Without limiting in any way the rights and remedies of Landlord hereunder, at law or in 
equity, but in addition thereto, any purported assignment, transfer, mortgage, pledge, disposition or 
encumbrance in contravention of the provisions of this Section shall be null and void and of no force and 
effect, but this shall not impair any remedy of Landlord because of Master Tenant having engaged in any 
act prohibited by, or in contravention of, the terms hereof. 

19.4 Notwithstanding the above, Master Tenant may sublet the whole or any portion of the 
Project without the necessity of obtaining Landlord’s prior consent; provided, however, that no such 
subletting shall be valid unless such permitted subletting complies with the provisions herein set forth and 
with the Loan Documents. Without in any way limiting the rights and remedies of Landlord hereunder, but 
in addition thereto, any purported subletting in contravention hereof shall be null and void and of no force 
and effect and not thereby impair any right or remedy available to Landlord as the result of Master Tenant’s 
having engaged in an act prohibited by, or in contravention of, the terms hereof, nor shall such permitted 
subletting relieve Master Tenant of any of Master Tenant’s obligations hereunder and Master Tenant 
assumes and shall be responsible for and shall be liable to Landlord for all acts on the part of any present 
or future Sublessee, which, if done by Master Tenant would constitute a Default hereunder. 
Notwithstanding anything contained herein to the contrary, in the event that Landlord is a DST, Master 
Tenant shall not have the right to enter into Subleases that extend beyond the Term of this Agreement. 
Notwithstanding anything contained herein to the contrary, in the event that Landlord is not a DST, Master 
Tenant shall have the right to enter into Subleases that extend beyond the Term of this Agreement without 
receiving the prior consent of Landlord so long as such Subleases comply with the following provisions: 

19.4.1 Each Sublease shall be deemed by law subject and subordinate to this Agreement; 

19.4.2 Each Sublease shall be with a bona-fide arm’s length Sublessee; 

19.4.3 No Sublease shall contain any rental concessions or other concessions which are 
not then customary and reasonable for similar properties and leases in the market area of the Project 
as reasonably determined by Master Tenant; 

19.4.4 The rental rate for each Sublease shall be at least at the market rate then prevailing 
for similar properties and leases in the market areas of the Project as reasonably determined by 
Master Tenant; 
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19.4.5 No Sublease shall have the rent paid thereunder calculated based on the net income 
of the subtenant; provided, however, that the rent may be calculated based on gross income of the 
subtenant; and  

19.4.6 Each Sublessee under the Sublease demonstrates sufficient credit worthiness to 
support the Sublease payments as reasonably determined by Master Tenant or the Sublessee 
provides for (i) a sufficient security deposit or (ii) guarantee, all as reasonably determined by Master 
Tenant. 

For proposed Subleases with terms that exceed the Term of this Agreement and do not comply with 
the above provisions, Master Tenant must obtain Landlord’s prior approval. 

19.5 Any such Sublease shall be accomplished in accordance with the Lender Requirements 
and, if a desired Sublease does not meet the terms of such requirements, Master Tenant shall not finalize such 
Sublease without obtaining, whether directly or indirectly through Landlord, the necessary consent to the 
form of such Sublease from the holder of the Permitted Mortgage. 

19.6 Any application by Master Tenant for Landlord’s written consent under any paragraph 
of this Section 19 shall be made in writing to Landlord. 

19.7 Master Tenant hereby assigns to Landlord all rents due or to become due from any present 
or future Sublessee, provided that so long as Master Tenant is not in Default hereunder, Master Tenant 
shall have the right to collect and receive such rents for Master Tenant’s own uses and purposes. The 
effective date of Landlord’s right to collect rents shall be the date of the happening of a Default under 
Section 20. Upon a Default, Landlord shall apply any net amount collected by Landlord from Sublessees 
to the Rent due under this Agreement. No collection of rent by Landlord from an assignee of this Agreement 
or from a Sublessee shall constitute a waiver of any of the provisions of this Section or an acceptance of the 
assignee or Sublessee as a tenant or a release of Master Tenant from performance by Master Tenant of Master 
Tenant’s obligations under this Agreement. Master Tenant without the prior consent of Landlord in writing, 
shall not directly or indirectly collect or accept any payment of subrent (exclusive of security deposits) 
under any sublease more than 1 month in advance of the date when the same shall become due. 

19.8 Any attempted sublease or assignment in violation of the requirements of this Section 19 
shall be null and void and, at the option of Landlord, shall constitute a Default by Master Tenant under this 
Agreement. To the extent consent is required, the giving of consent by Landlord in one instance shall not 
preclude the need for Master Tenant to obtain Landlord’s consent to further sublettings or assignments 
under this Section 19. If Landlord’s approval is required and obtained, Master Tenant or the prospective 
sublessee or assignee shall be responsible for preparing the appropriate documentation and shall reimburse 
Landlord for Landlord’s reasonable costs and expenses in reviewing and approving the Sublease or 
assignment and related documentation. 

19.9 If Master Tenant is in Default hereunder pursuant to Section 20.1.1 and Master Tenant 
elects to assume this Agreement and then proposes to assign the same pursuant to the provisions of the 
Bankruptcy Code, 11 U.S.C. Section 10.1 et seq. (the “Bankruptcy Code”) to any person or entity who 
shall have made a bona fide offer to accept an assignment of this Agreement on terms acceptable to Master 
Tenant then notice of such proposed assignment, setting forth (i) the name and address of such person, (ii) 
all the terms and conditions of such offer, and (iii) the adequate assurances to be provided to Landlord to 
ensure such person’s future performance under this Agreement, including, without limitation, the 
assurances referred to in Section 365(b)(d) of the Bankruptcy Code, shall be given to Landlord by Master 
Tenant no later than twenty (20) days after receipt thereof by Master Tenant, but in any event no later than 
ten (10) days prior to the date that Master Tenant shall make application to a court of competent jurisdiction 
for authority and approval to enter into such assignment and assumption, and Landlord shall thereupon have 
the prior right and option to be exercised by notice to Master Tenant given at any time prior to the effective 
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date of such proposed assignment, to accept an assignment of this Agreement upon the same terms and 
conditions and for the same consideration, if any, as the bona fide offer made by such person less any 
brokerage commissions which may be payable out of the consideration to be paid by such person for the 
assignment of this Agreement. Any and all monies or other consideration constituting Landlord’s property 
under the preceding sentence not paid or delivered to Landlord shall be held in trust for the benefit of 
Landlord and shall be promptly paid to or turned over to Landlord. Any person or entity to which this 
Agreement is assigned pursuant to the provisions of the Bankruptcy Code shall be deemed without further 
act or deed to have assumed all of the obligations arising under this Agreement on and after the date of such 
assignment. Any such assignee shall upon demand execute and deliver to Landlord an instrument in form, 
scope and substance acceptable to Landlord, confirming such assumption.  

19.10 Landlord may assign its rights under this Agreement to the Springing LLC without 
consent or approval of Master Tenant (“Successor Landlord”). The Successor Landlord shall take such 
interest subject to this Agreement, and the assigning Landlord and Successor Landlord shall execute an 
agreement whereby (a) the assigning Landlord assigns to the Successor Landlord all of its right, title and 
interest in and to this Agreement; and (b) the Successor Landlord assumes and agrees to perform faithfully 
and to be bound by all of the terms, covenants, conditions, provisions and agreements of this Agreement 
with respect to the interest to be transferred. Upon execution of such assignment and assumption agreement, 
the assigning Landlord shall be relieved of all liability accruing after the effective date of the assignment 
with respect to the interest so assigned and, without further action by any party, the Successor Landlord 
shall become a party to this Agreement. 

19.11 Every assignee and Sublessee hereunder, if not a natural person, shall be formed and 
existing under the laws of a state, district or commonwealth of the United States of America. 

19.12 Master Tenant shall not mortgage or otherwise encumber Master Tenant’s interest in this 
Agreement without the consent of Landlord and the Lender.  

20. Events of Default and Landlord’s Remedies. 

20.1 Each of the following shall be deemed a “Default” by Master Tenant, and after the 
occurrence of any of the following, Master Tenant shall be “in Default” under this Agreement: 

20.1.1 A failure on the part of Master Tenant to pay any installment of Base Rent or 
Additional Rent on the date such Base Rent or Additional Rent becomes due (subject to Master 
Tenant’s right to defer payment of Additional Rent and Supplemental Rent pursuant to Section 
4.2), which failure is not cured within ten (10) days after Landlord delivers written notice of such 
failure to Master Tenant; 

20.1.2 A failure (i) on the part of Master Tenant, whether by action or inaction, to observe 
or perform any of the other terms, covenants or conditions of this Agreement, or (ii) of any material 
representation or warranty made by Master Tenant in this Agreement to be accurate in all material 
respects, which failure to observe or perform or to be accurate (or, in the case of an inaccurate 
representation or warranty, the adverse effect therefrom) is not cured within thirty (30) days after 
Landlord delivers written notice of such failure to Master Tenant, provided, however, that if such 
failure (or, if applicable, adverse effect) is subject to cure but cannot be cured within such 30 day 
period, Master Tenant shall not be in Default hereunder if it promptly commences, and diligently 
pursues, the curing of such failure or adverse effect; provided further, however, that if such cure 
period shall exceed ninety (90) days, and such Default is not the result of an affirmative act by 
Master Tenant, then Master Tenant shall thereafter be provided additional time to cure such 
Default. In the event that Master Tenant satisfies the standards for such additional time then Master 
Tenant shall provide Landlord with written notice advising Landlord of Master Tenant’s reasonable 
estimate of the necessary cure period and Master Tenant shall thereafter provide Landlord, by way 
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of monthly reports, the status of such cure. If Master Tenant fails to cure the failure within the 
originally estimated curative period, without reasonable cause, such failure shall constitute a 
“Default” hereunder. Notwithstanding the foregoing, Landlord, by written notice to Master Tenant, 
may limit the aggregate cure period to not more than one hundred and twenty (120) days; 

20.1.3 The leasehold hereunder demised is taken on execution or other process of law in 
any action against Master Tenant; 

20.1.4 If Master Tenant files a voluntary petition in bankruptcy or is adjudicated bankrupt 
or insolvent, or files any petition or answer seeking any reorganization, arrangement, composition, 
readjustment, liquidation, dissolution or similar relief for itself under any present or any future 
applicable federal, state or other statute or law relative to bankruptcy, insolvency, or other relief for 
debtors, or seeks or consents to or acquiesces in the appointment of any trustee, receiver, 
conservator or liquidator of Master Tenant or of all or any substantial part of Master Tenant’s 
properties or Master Tenant’s interest in this Agreement; (the term “acquiesce” as used in this 
Section 20.1.4 includes, without limitation, the failure to file a petition or motion to vacate or 
discharge any order, judgment or decree within five (5) days after entry of such order, judgment or 
decree); or a court of competent jurisdiction enters an order, judgment or decree approving a 
petition filed against Master Tenant seeking any reorganization, arrangement, composition, 
readjustment, liquidation, dissolution or similar relief under the present or any future federal 
bankruptcy act, or any other present or future applicable federal, state or other statute or law relating 
to bankruptcy, insolvency or other relief for debtors, and Master Tenant acquiesces in the entry of 
such order, judgment or decree or such order, judgment or decree remains unvacated and unstayed 
for an aggregate of one hundred and twenty (120) days (whether or not consecutive) from the date 
of entry thereof, or any trustee, receiver, conservator or liquidator of Master Tenant or of all or any 
substantial part of Master Tenant’s property or Master Tenant’s interest in this Agreement shall be 
appointed without the consent or acquiescence of Master Tenant and such appointment remains 
unvacated and unstayed for an aggregate of one hundred and twenty (120) days (whether or not 
consecutive); 

20.1.5 If this Agreement or any estate of Master Tenant hereunder shall be levied upon 
under any attachment or execution and such attachment or execution is not vacated within one 
hundred and twenty (120) days; 

20.1.6 Master Tenant or Master Tenant’s general partner or manager shall cause or 
institute any proceeding, or a final and non-appealable court order shall be issued, for the 
dissolution or termination of Master Tenant or Master Tenant’s general partner or manager; 

20.1.7 If Master Tenant makes a general assignment for the benefit of creditors or takes 
any other similar action for the protection or benefit of credits; or 

20.1.8 If Master Tenant takes or fails to take any action which is in violation of the Lender 
Requirements and (i) such violation is not cured within any applicable cure periods under the 
Permitted Mortgage, and (ii) the obligation secured by any Permitted Mortgage is accelerated by 
reason thereof. 

20.2 In the event of any Default by Master Tenant as hereinabove provided in this Section, 
Landlord shall have the option to pursue any one or more of the following remedies without any notice 
(except as otherwise specifically set forth herein) or demand for possession whatsoever: (i) with ten (10) 
days prior written notice, terminate this Agreement, in which event Master Tenant shall immediately 
surrender the Project to Landlord; (ii) with ten (10) days prior written notice, terminate Master Tenant’s 
right to occupy and possess the Project and reenter and take possession of the Project (without terminating 
this Agreement); (iii) enter the Project and do whatever Master Tenant is obligated to do under the terms 
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of this Agreement and Master Tenant agrees to reimburse Landlord on demand for any expenses which 
Landlord may incur in effecting compliance with Master Tenant’s obligations under this Agreement, and 
Master Tenant further agrees that Landlord shall not be liable for any damages resulting to Master Tenant 
from such action; (iv) exercise its rights under Section 9.3 of this Agreement; and (v) exercise all other 
remedies available to Landlord at law or in equity, including, without limitation, injunctive relief of all 
varieties. 

20.2.1 In the event that Landlord elects to terminate this Agreement, then, 
notwithstanding such termination, Master Tenant shall be liable for and shall pay to Landlord the 
sum of all Rent accrued to the date of such termination. In the event that Landlord elects to take 
possession of the Project and terminate Master Tenant’s right to occupy the Project without 
terminating this Agreement, Landlord shall have the right to enforce all its rights and remedies 
under this Agreement, including the right to recover all Rent as it becomes due under this 
Agreement. In addition, Master Tenant shall be liable for and shall pay to Landlord on demand, an 
amount equal to (i) the reasonable and documented out-of-pocket costs of recovering possession of 
the Project, (ii) the reasonable and documented out-of-pocket costs of removing and storing Master 
Tenant’s and any other occupant’s (except for all permitted Sublessees) property located therein, 
(iii) the reasonable and documented out-of-pocket costs of repairs to the Project accruing only 
during the period in which Master Tenant occupied the Project, and (iv) the reasonable and 
documented out-of-pocket costs of collecting any of the foregoing amounts from Master Tenant. 
Notwithstanding the foregoing, Landlord shall use reasonable efforts to mitigate all damages and 
costs resulting from any actions taken under this Agreement. 

20.2.2 In the event Landlord elects to re-enter or take possession of the Project after 
Master Tenant’s Default, Master Tenant hereby waives notice of such re-entry or repossession and 
of Landlord’s intent to re-enter or retake possession. Landlord may, without prejudice to any other 
remedy which Landlord may have, expel or remove Master Tenant and any other person who may 
be occupying said Project or any part thereof (other than any Sublessee under a Sublease). All of 
Landlord’s remedies shall be cumulative and not exclusive. Forbearance by Landlord to enforce 
one or more of the remedies herein provided upon an event of Default shall not be deemed or 
construed to constitute a waiver of such Default. 

20.2.3 This Section shall be enforceable to the maximum extent not prohibited by 
applicable law, and the unenforceability of any portion thereof shall not thereby render 
unenforceable any other portion. No act by Landlord or Landlord’s agents during the Term of this 
Agreement shall be deemed an acceptance of an attempted surrender of the Project, and no 
agreement to accept a surrender of the Project shall be valid unless made in writing and signed by 
Landlord. No re-entry or taking of possession of the Project by Landlord shall be construed as an 
election on Landlord’s part to terminate this Agreement unless a written notice of such termination 
is given to Master Tenant. 

20.2.4 Damages under this Section 20.2 shall be the following: 

(i) the amount of any rent deficiency, to the extent that the payment of rent 
by the Sublessees is deficient to pay the Base Rent and Additional Rent, all reasonable and documented 
legal expenses and other related reasonable and documented out-of-pocket costs incurred by Landlord 
following Master Tenant’s Default, 

(ii) all reasonable and documented out-of-pocket costs incurred by 
Landlord in restoring the Project to good order and condition; and 

(iii) any other damages available to Landlord under applicable law. 
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20.3 If Landlord shall enter into and repossess the Project by reason of the Default of Master 
Tenant in the performance of any of the terms, covenants or conditions herein contained, then in that event 
Master Tenant hereby covenants and agrees that Master Tenant shall not claim the right to redeem or re-
enter the Project or restore the operation of this Agreement, and Master Tenant hereby waives any right to 
such redemption and re-entry under any present or future law, and does hereby further, for any party claiming 
through or under Master Tenant, expressly waive its right, if any, to make payment of any sum or sums of 
rent, or otherwise, of which Master Tenant shall have been in Default under any of the covenants of this 
Agreement, and to claim any subrogation to the rights of Master Tenant under this Agreement, or any of the 
covenants thereof, by reason of such payment. 

20.4 No receipt of monies by Landlord from Master Tenant after the termination or cancellation 
of this Agreement in any lawful manner shall reinstate, continue or extend the Term of this Agreement, or 
affect any notice given to Master Tenant, or operate as a waiver of the right of Landlord to enforce the 
payment of Base Rent or Additional Rent then due, or operate as a waiver of the right of Landlord to recover 
possession of the Project by proper suit, action, proceeding or remedy: it being agreed that, after the service 
of notice to terminate or cancel this Agreement, or the commencement of suit, action or summary 
proceedings, or any other remedy, or after a final order or judgment for the possession of the Project, 
Landlord may demand, receive and collect any monies due, without in any manner affecting such notice, 
proceeding, suit, action, order or judgment; and any and all such monies collected shall be deemed to be 
payment on account of the use and occupation or Master Tenant’s liability hereunder. 

20.5 The failure of Landlord to insist in any one or more instances upon a strict performance 
of any of the covenants of this Agreement, or to exercise any option herein contained, shall not be construed 
as a waiver of or relinquishment for the future of the performance of such a covenant, or the right to exercise 
such option, but the same shall continue and remain in full force and effect. The receipt by Landlord of 
Base Rent or Additional Rent, with knowledge of the breach of any covenant hereof, shall not be deemed 
a waiver of such breach, and no waiver by Landlord of any provision hereof shall be deemed to have been 
made unless expressed in writing and signed by Landlord. 

20.6 All the rights and remedies herein given to Landlord for the recovery of the Project because 
of the Default by Master Tenant in the payment of any sums which may be payable pursuant to the terms of 
this Agreement, or the right to re-enter and take possession of the Project upon the happening of any event 
of Default, or the right to maintain any action for rent or damages and all other rights and remedies allowed 
at law or in equity, are hereby reserved and conferred upon Landlord as distinct, separate and cumulative 
rights and remedies, and no one of them, whether exercised by Landlord or not, shall be deemed to be in 
exclusion of any of the others. 

21. Hazardous Substances. 

21.1 Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord 
that all operations or activities upon, or any use or occupancy of the Project, or any portion thereof, by 
Master Tenant, and any tenant, subtenant or occupant of the Project, or any portion thereof, shall throughout 
the Term of this Agreement be in all material respects in compliance with all existing and future federal, 
state and local laws and regulations governing, or in any way relating to the generation, handling, 
manufacturing, treatment, storage, use, transportation, spillage, leakage, dumping, discharge or disposal of 
any hazardous or toxic substances, materials or wastes (“Hazardous Substances”), including, but not 
limited to, those substances, materials, or wastes now or hereafter listed in the United States Department of 
Transportation Hazardous Materials Table at Section 49 CFR 172.101 or by the Environmental Protection 
Agency in Section 40 CFR Part 332 and amendments thereto, or such substances, materials or wastes 
otherwise now or hereafter regulated under any applicable federal, state or local law; provided, however, 
household chemicals or cleaning chemicals that are customary or commonly used in the area of the Project shall 
not be treated as Hazardous Substances. 
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21.2 For the purposes of this Section, “PCB” shall include all substances included under the 
definition of PCB in 40 CFR Section 761.3. Master Tenant hereby represents, warrants, covenants and 
agrees to and with Landlord that, to the best of Master Tenant’s knowledge, (i) there is not present upon 
the Project, or any portion thereof, or contained in any transformers or other equipment thereon, any 
PCB’s, and (ii) Master Tenant shall throughout the Term of this Agreement not permit to be present upon 
the Project, or any portion thereof, or contained in any transformers or other equipment thereon, any PCB’s. 

21.3 Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord 
that, to the best of Master Tenant’s knowledge and except as disclosed to Landlord prior to the date hereof, 
(i) there is not present upon the Project, or any portion thereof, any asbestos or any structures, fixtures, 
equipment or other objects or materials containing asbestos, and (ii) Master Tenant shall throughout the 
Term of this Agreement not permit to be present upon the Project, or any portion thereof, any asbestos or 
any structures, fixtures, equipment or other objects or materials containing asbestos. 

21.4 Master Tenant agrees to indemnify, protect, defend (with counsel approved by Landlord) 
and hold Landlord, and the directors, officers, shareholders, partners, members, employees and agents of 
Landlord, harmless from and against any and all claims (including, without limitation, third party claims 
for personal injury or real or personal property damage), actions, administrative proceedings (including, 
without limitation, informal proceedings), judgments, damages, punitive damages, penalties, fines, costs, 
liabilities (including, without limitation, sums paid in settlement of claims), losses, including, without 
limitation, reasonable attorneys’ fees and expenses (including, without limitation, any such fees and 
expenses incurred in enforcing this Agreement or collecting any sums due hereunder), consultant fees and 
expert fees, together with all other costs and expenses of any kind or nature (collectively, the “Hazardous 
Substances Costs”) that arise directly or indirectly from or in connection with the presence or release of 
any Hazardous Substances in or into the air, soil, surface water, groundwater or soil vapor at, on, under, 
over or within the Project, or any portion thereof from and after the Commencement Date and otherwise 
during the Term as a result of Master Tenant’s gross negligence. In the event Landlord shall suffer or incur 
any such Hazardous Substances Costs, Master Tenant shall pay to Landlord the total of all such Hazardous 
Substances Costs suffered or incurred by Landlord upon demand therefor by Landlord. Without limiting 
the generality of the foregoing, the indemnification provided by this Section shall specifically cover all 
Hazardous Substances Costs, including, without limitation, capital, operating and maintenance costs, 
incurred in connection with any investigation or monitoring of site conditions, any clean-up, containment, 
remedial, removal or restoration work required or performed by any federal, state or local governmental 
agency or political subdivision or performed by any nongovernmental entity or person because of the 
presence or release of any Hazardous Substances in or into the air, soil, groundwater, surface water or soil 
vapor at, on, under, over or within the Project (or any portion thereof), as well as any claims of third parties 
for loss or damage due to such Hazardous Substances. In addition, the indemnification provided by this 
Section shall include, without limitation, all liability, loss and damage sustained by Landlord due to any 
Hazardous Substances that migrate, flow, percolate, diffuse or in any way move onto, into or under the air, 
soil, groundwater, surface water or soil vapor at, on, under, over or within the Project (or any portion 
thereof) after the date of this Agreement, provided, however, that the provisions of this Section shall not 
apply to Hazardous Substances Costs associated with the release, discharge, disposal, dumping, spilling or 
leaking onto the Project of Hazardous Substances occurring (i) as a result of the negligence or willful 
misconduct of any or all of Landlord and its agents, contractors, employees, officers or directors, (ii) at any 
time when Landlord or its agent is in control, or has taken possession of, the Project or (iii) after the 
expiration of this Agreement (collectively, “Landlord Environmental Costs”). Landlord agrees to 
indemnify, protect, defend (with counsel approved by Master Tenant) and hold Master Tenant, and the 
directors, officers, shareholders, partners, members, employees and agents of Master Tenant, harmless from 
and against any and all Landlord Environmental Costs. 

21.5 In the event any investigation or monitoring of site conditions or any clean-up, 
containment, restoration, removal or other remedial work (collectively the “Remedial Work”) is required 
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under any applicable federal, state or local law or regulation, by any judicial order, or by any governmental 
entity, Master Tenant shall perform or cause to be performed the Remedial Work in compliance with such 
law, regulation, order or agreement. All Remedial Work shall be performed by one or more contractors all 
of whom shall have all necessary licenses and expertise to perform such work. The contractor or contractors 
(selected by Master Tenant) shall perform the Remedial Work under the supervision of an environmental 
consulting engineer, selected by Master Tenant and approved in advance in writing by Landlord. All costs 
and expenses of such Remedial Work shall be paid by Master Tenant to the extent arising during the Term 
or from facts occurring during the Term or, if otherwise, by Landlord, including, without limitation, the 
charges of such contractor(s) and/or the environmental consulting engineer (excluding specifically, 
however, Landlord’s attorneys’ fees and expenses incurred in connection with monitoring or review of such 
Remedial Work). In the event Master Tenant shall fail to timely commence, or cause to be commenced, or 
fail to diligently prosecute to completion, such Remedial Work, Landlord may, but shall not be required to, 
cause such Remedial Work to be performed, and all costs and expenses thereof, or incurred in connection 
therewith, shall be Hazardous Substances Costs within the meaning this Section. All such Hazardous 
Substances Costs shall be due and payable upon demand therefor by Landlord. 

21.6 Landlord reserves the right, to be exercised from time to time during the Term of this 
Agreement, to inspect or cause Landlord’s contractors and/or environmental consulting engineers to inspect 
the Project in order to confirm that no Hazardous Substances are located on, in or under any portion of the 
Project, provided, however, that Landlord or its contractor or engineer, as applicable, shall have provided 
evidence of insurance satisfactory to Master Tenant with respect to any actions taken on the Project. The 
fees and expenses incurred by Landlord with respect to said inspections shall be paid by Landlord. If any 
Hazardous Substances are discovered by said inspection to be located on, in or under the Project, Master 
Tenant shall, at Master Tenant’s sole cost and expense if they arise during the Term or from facts occurring 
during the Term or otherwise at Landlord’s sole cost and expense, (and in addition to Master Tenant’s other 
obligations and liabilities under this Section): (i) forthwith have all such Hazardous Substances removed 
from the Project if and to the extent required by applicable laws, ordinances, rules and regulations, (ii) dispose 
of all Hazardous Substances so required to be removed in accordance with all applicable laws, ordinances, 
rules and regulations, and (iii) restore the Project, provided, however, that the provisions of this Section shall 
not apply to release, discharge, disposal, dumping, spilling or leaking onto the Project of Hazardous 
Substances occurring (i) as a result of the negligence or willful misconduct of any or all of Landlord and 
its agents, contractors, employees, officers or directors, (ii) at any time when Landlord or its agent is in 
control, or has taken possession of, the Project or (iii) after the expiration of this Agreement, all of which 
shall be the responsibility of Landlord. Nothing contained in this Section 21.6 shall be deemed or construed 
to amend, modify or replace any other obligation of Master Tenant set forth in this Section 21. 

21.7 Each of the covenants, agreements, obligations, representations and warranties of Master 
Tenant set forth in this Section shall survive the expiration or sooner termination of this Agreement. 

22. Subordination. 

22.1 Master Tenant and Landlord agree that this Agreement shall be subject and subordinate at 
all times to the terms and conditions and provisions of the Loan Documents and the lien of any Permitted 
Mortgage. In the event that Lender forecloses Landlord’s interest in the Project or accepts a deed in lieu of 
foreclosure from Landlord as a result of Landlord’s default, then, at Lender’s election, this Agreement 
shall be terminated and Master Tenant shall not be deemed to, or have any right to, attorn to Lender.  

22.2 Master Tenant acknowledges and agrees that its leasehold rights created by this 
Agreement are intended to be subject and subordinate to, and constitute an integral component of, the 
financing that is secured by a Permitted Mortgage. Master Tenant agrees, in consideration of Landlord’s 
commitment to enter into this Agreement, and the grant of the related rights to Master Tenant hereunder, to 
execute certain of the Loan Documents comprising, and to subordinate its interest in certain of its assets to 



 

30 

the interest of Lender under a Permitted Mortgage. Landlord and Master Tenant agree that Master Tenant 
shall subordinate its interests in such assets, as described in the applicable Loan Documents, to any of the 
foreclosure rights held by Lender under a Permitted Mortgage arising in, from and under such Loan 
Documents, whether or not such foreclosure arises from any default caused by Master Tenant’s actions or 
inactions, it being the express understanding of Landlord and Master Tenant, after due negotiation, to have 
Master Tenant’s interest in such assets subordinated to the rights of Lender under the Permitted Mortgage 
for all purposes. Master Tenant acknowledges and agrees that Lender (and its assignee or nominee) may 
transfer the Landlord’s interest in this Agreement without notice to or consent of Master Tenant following 
a foreclosure under the Security Instrument (as defined in the Loan Documents) (or a deed in lieu of 
foreclosure or any other comparable exercise of remedies). Master Tenant acknowledges and agrees that 
Lender’s exercise of remedies under the Loan Documents shall not be affected or impaired by the terms of 
this Agreement, or by whether a default under this Agreement has occurred. In furtherance of the 
foregoing, Master Tenant acknowledges and agrees, and further consents to, the assignment by Landlord 
of Landlord’s interest in and to this Agreement pursuant to the Loan Documents, including the rights of 
Landlord to enforce the provisions of this Section. 

23. General Provisions. 

23.1 This Agreement shall not be affected by any laws, ordinances or regulations, whether 
federal, state, county, city, municipal or otherwise, which may be enacted or become effective from and 
after the date of this Agreement affecting or regulating or attempting to affect or regulate the Rent herein 
reserved or continuing in occupancy Master Tenant or any Sublessees or assignees of Master Tenant’s 
interest in the Project beyond the dates of termination of their respective leases, or otherwise. 

23.2 Title headings are inserted for convenience only, and do not define or limit, and shall not be 
used to construe, any Section or section to which they relate. 

23.3 The acceptance by Landlord of a check or checks drawn by other than the Master Tenant 
shall in no way affect Master Tenant’s liability hereunder nor shall it be deemed an approval of any 
assignment of this Agreement or any sublease of all or a part of the Project not consented to by Landlord 
or an approval of Master Tenant not complying with any covenant of this Agreement. 

23.4 This Agreement (including the attached Exhibits) contains the entire agreement between 
the parties regarding the subject matter hereof, and any agreement hereafter made shall not operate to change, 
modify or discharge this Agreement in whole or in part unless such agreement is in writing and signed by 
the party sought to be charged therewith. 

23.5 Landlord and Master Tenant shall each, without charge, at any time and from time to time, 
promptly after request by the other party, certify by written instrument, duly executed, acknowledged and 
delivered, to the other party or any person, firm or corporation specified by the other party: 

23.5.1 that this Agreement is unmodified and in full force and effect or, if there have been 
any modifications, that the same is in full force and effect as modified and stating the modifications; 

23.5.2 whether or not there are then existing any set-offs or defenses against the 
enforcement of any of the agreements, terms, covenants or conditions hereof and any modifications 
thereof upon the part of Master Tenant to be performed or complied with, and, if so, specifying the 
same; 

23.5.3 the dates, if any, to which the Rent and other charges hereunder have been paid, 
and the Rent. 
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23.6 The term “Landlord” as used in this Agreement means only the party(ies) that have 
executed this Agreement as Landlord as of the date hereof and their respective successors and assigns 
including but not limited to any Successor Landlord. So long as this Agreement survives any such transfer 
and Master Tenant’s rights and obligations hereunder are not materially adversely affected (or this 
Agreement terminated pursuant to Section 3.8), Landlord may, subject to any other restrictions under 
applicable law or other agreements governing the interests of the owners, including any Permitted 
Mortgage, sell, exchange, assign, mortgage or otherwise encumber, convey or transfer its fee interest in the 
Project or some or all of its interest in this Agreement during the term of this Agreement; provided that such 
assignee shall execute and deliver an instrument providing for an assignment and assumption of this 
Agreement. Any such successor or assign of Landlord shall be deemed a permitted Successor Landlord.  

23.7 Any notice, demand, request or other communication which may be permitted, required or 
desired to be given in connection herewith shall be given in writing and directed to Landlord and Master 
Tenant as follows: 

Landlord:  

CX Mode at Hyattsville, DST 
c/o CX Mode at Hyattsville Manager, LLC 
4890 West Kennedy Boulevard 
Suite 200  
Tampa, Florida 33609 

Master Tenant:  

CX Mode at Hyattsville Leaseco, LLC 
4890 West Kennedy Boulevard 
Suite 200 
Tampa, Florida 33609 

Notices shall be deemed properly delivered and received (i) the same day when personally delivered; 
(ii) one business day after timely deposit for delivery the next business day with Federal Express or 
another nationally recognized commercial overnight courier, charges prepaid; (iii) the same day when sent 
by confirmed facsimile; or (iv) three (3) business days after deposit in the United States mail, postage prepaid. 
Any party may change its address for delivery of notices by properly notifying the others pursuant to this 
Section. The parties hereto hereby authorize their respective attorneys to give notices on their behalf. 

23.8 Master Tenant, upon paying the Rent due hereunder and performing the other terms, 
provisions and covenants of this Agreement on Master Tenant’s part to be performed, shall, and may, at all 
times during the Term of this Agreement peaceably and quietly have, hold and enjoy the Project, subject to 
the terms hereof. 

23.9 In the event of a merger, consolidation, acquisition, sale or other disposition involving 
Master Tenant or all or substantially all the assets of Master Tenant to one or more other entities, in 
addition to the other requirements set forth in this Agreement, the surviving entity or transferee of assets, 
as the case may be, shall: (i) be formed and existing under the laws of a state, district or commonwealth 
of the United States of America, and (ii) deliver to Landlord an acknowledged instrument in recordable 
form assuming all obligations, covenants and responsibilities of Master Tenant under this Agreement and 
under any instrument executed by Master Tenant relating to the Project or this Agreement. 

23.10 Intentionally omitted. 

23.11 There shall be no merger of this Agreement or Master Tenant’s leasehold estate with the 
fee estate in the Project by reason of the fact that the same person acquires or holds, directly or indirectly, 
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this Agreement of the leasehold estate or any interest therein as well as any of the fee estate in the Project. 
The initial Landlord and Master Tenant specifically waive and disclaim any merger of the fee and 
leasehold estates in the Project, it being their intention to hold separate and independent estates in the 
Project pursuant to this Agreement. 

23.12 This Agreement may be executed in two or more counterparts, and all such counterparts 
shall be deemed to constitute but one and the same instrument. 

23.13 Any consent granted by a party under this Agreement shall not constitute a waiver of the 
requirement for consent in subsequent cases. Where Landlord’s consent is required, Master Tenant shall 
be required to obtain further consent in each subsequent instance as if no consent had been given previously 
and in any event, Landlord’s consent shall not be unreasonably withheld, conditioned or delayed. 

23.14 Except as otherwise provided herein in the event of any action or proceeding at law or in 
equity between Landlord and Master Tenant including, without limitation, an action or proceeding between 
Landlord and the trustee or debtor in a proceeding under the Bankruptcy Code to enforce any provision of 
this Agreement or to protect or establish any right or remedy of either Landlord or Master Tenant hereunder, 
the unsuccessful party to such action or proceeding shall pay to the prevailing party all costs and 
expenses, including, without limitation, reasonable attorneys’ fees and expenses, incurred in such action 
or proceeding and in any appeal in connection therewith by such prevailing party, whether or not such 
action, proceeding or appeal is prosecuted to judgment or other final determination, together with all costs 
of enforcement and/or collection or any judgment or other relief. The term “prevailing party” shall 
include, without limitation, a party who obtains legal counsel or brings an action against the other by reason 
of the other’s breach or default and obtains substantially the relief sought, whether by compromise, 
settlement or judgment. If such prevailing party shall recover judgment in any such action, proceeding or 
appeal, such costs, expenses and attorneys’ fees and expenses shall be included in and as a part of such 
judgment, together with all costs of enforcement and/or collection of any judgment or other relief. 

23.15 Each provision of this Agreement shall be separate and independent and the breach of any 
provision by Landlord shall not discharge or relieve Master Tenant from any of Master Tenant’s obligations, 
except to the extent Master Tenant has duly performed any such obligations of Master Tenant. Each 
provision shall be valid and shall be enforceable to the extent not prohibited by law. If any provision or 
its application to any persons or circumstance shall be invalid or unenforceable, the remaining provisions, 
or the application of such provision to persons or circumstances other than those as to which it is invalid or 
unenforceable shall not be affected. Subject to Section 23.6, all provisions contained in this Agreement shall 
be binding upon, inure to the benefit of, and shall be enforceable by the successors and assigns of Landlord 
to the same extent as if each such successor and assign were named as a party to this Agreement. Subject 
to Section 19, all provisions contained in this Agreement shall be binding upon the successors and 
assigns of Master Tenant and shall inure to the benefit of and be enforceable by the successors and assigns 
of Master Tenant, in each case to the same extent as if each such successor and assign were named as a 
party. 

23.16 The relationship of the parties to this Agreement is landlord and tenant. Landlord is not a 
partner or joint venturer with Master Tenant in any respect or for any purpose in the conduct of Master 
Tenant’s business or otherwise. 

23.17 It is expressly agreed that this Agreement shall not be recorded in any public office, 
however, at Master Tenant’s or Landlord’s option, simultaneously with the execution of this Agreement, 
the parties shall execute and acknowledge a memorandum of this Agreement (together with any affidavit 
or other instrument required in connection therewith) which shall be recorded. Within ten (10) days 
following the expiration or sooner termination of this Agreement, Master Tenant shall execute and deliver 
to Landlord an instrument, in recordable form, confirming the termination of this Agreement which 
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instrument, at Landlord’s option, may be placed of record in the real estate title records in the county in 
which the Project are located and the cost of recording such instrument shall be shared equally by Landlord 
and Master Tenant. Master Tenant’s obligations under the immediately preceding sentence hereof shall 
survive the expiration or sooner termination of this Agreement. 

23.18 Each person executing this Agreement on behalf of Landlord does hereby represent and 
warrant that: (a) Landlord is duly organized and in good standing in the State of its organization and, if 
different, qualified to do business and in good standing in the State in which the Project is located, (b) 
Landlord has full lawful right and authority to enter into this Agreement and to perform all its obligations 
hereunder, and (c) each person (and all of the persons if more than one signs) signing this Agreement on 
behalf of Landlord is duly and validly authorized to do so. Master Tenant may, upon any failure by 
Landlord, pay directly to the applicable governmental authorities, any recurring organizational expenses 
and complete any recurring organizational filings, for and on behalf of Landlord which are necessary to 
maintain the organizational existence of Landlord. 

23.19 Each person executing this Agreement on behalf of Master Tenant does hereby 
represent and warrant that: (a) Master Tenant is duly organized and in good standing in the State of its 
organization and, if different, qualified to do business and in good standing in the State in which the Project 
is located, (b) Master Tenant has full lawful right and authority to enter into this Agreement and to perform 
all of its obligations hereunder, and (c) each person signing this Agreement on behalf of Master Tenant is 
duly and validly authorized to do so. 

23.20 Except with respect to a default or breach under Section 23.6, Master Tenant shall look 
solely to Landlord’s interest in the Project (including any proceeds from the sale thereof and all 
insurance proceeds and condemnation awards relating thereto) for the recovery of any judgment against 
Landlord on account of Landlord’s breach of any of Landlord’s covenants or obligations under this 
Agreement. Except with respect to a default or breach under Section 23.6, Landlord, and the directors, 
officers, trustees, partners, members, owners, employees and agents of Landlord, shall never have any 
personal liability for any breach of any covenant or obligation of Landlord under this Agreement and no 
recourse shall be had or be enforceable against the assets of Landlord other than the interest of Landlord in 
the Project (including any proceeds from any sale or transfer thereof and all insurance proceeds and 
condemnation awards relating thereto) for payment of any sums due to Master Tenant or enforcement of 
any other relief based upon any claim made by Master Tenant for breach of any of Landlord’s covenants 
or obligations under this Agreement. Master Tenant’s right to recover for a breach or default under Section 
23.6 shall not be limited or restricted in any way and, with respect to any such breach or default under 
Section 23.6, Master Tenant shall have the right to pursue any and all remedies available to Master Tenant 
against Landlord or its members and managers. 

23.21 At least as frequently as at the end of each calendar quarter during the Term of this 
Agreement, Master Tenant shall deliver to Landlord, (i) an operating statement with respect to the Project 
for such quarter, (ii) a rent roll as of the last day of such quarter setting forth each Sublease of the Project, 
the rent payable under each such Sublease and the expiration date of each such Sublease, and (iii) a report 
describing any structural alterations that have been made to the Project during such quarter. Master Tenant 
shall also provide to Landlord such other reports with respect to the Project as may be required under 
any Permitted Mortgage. Landlord agrees that any information provided to it pursuant to this Section 
shall remain confidential and shall not, except as otherwise required by applicable law or judicial order, 
be disclosed to anyone except (i) Landlord’s employees, attorneys and financial consultants (ii) any 
potential purchasers of the Project, (iii) any potential lender associated with any possible refinancing of 
the loan secured by a Permitted Mortgage, and (iv) to the extent required under a Permitted Mortgage, to 
the holder of the Permitted Mortgage. 
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23.22 To the extent that the Landlord serves as the “borrower” in connection with any financing 
encumbering the Project, the Master Tenant hereby waives its rights to claim that this Agreement creates a 
de facto guaranty relationship between the Landlord and the Master Tenant, or entitles the Master Tenant 
to guarantor protections in connection with such financing.  

24. Indemnification by Master Tenant. 

24.1 Master Tenant shall indemnify, defend and hold Landlord and its shareholders, officers, 
directors and employees harmless from any and all claims, demands, causes of action, losses, damages, 
fines, penalties, liabilities, costs and expenses, including reasonable attorneys’ fees and court costs, sustained 
or incurred by or asserted against Landlord by reason of the acts of Master Tenant which arise out of the 
gross negligence, willful misconduct or fraud of Master Tenant, its agents or employees or Master Tenant’s 
breach of this Agreement. If any person or entity makes a claim or institutes a suit against Landlord on a 
matter for which Landlord claims the benefit of the foregoing indemnification, then (a) Landlord shall 
give Master Tenant prompt notice thereof in writing; (b) Master Tenant may defend such a claim or 
action by counsel of its own choosing provided such counsel is reasonably satisfactory to Landlord; and 
(c) neither Landlord nor Master Tenant shall settle any claim without the other’s written consent. 

24.2 Master Tenant acknowledges that Landlord may enter into Loan Documents, which may 
include provisions for personal liability for Landlord on certain “nonrecourse carve-outs.” Master Tenant 
hereby agrees that to the extent that Landlord is required to make payments on such indemnification as 
a direct result of i) Master Tenant’s fraud, willful misconduct or misappropriation, ii) Master Tenant’s 
commission of a criminal act, iii) the misapplication by Master Tenant of any funds derived from the 
Project received by Master Tenant, including any failure to apply such proceeds in accordance with Lender 
Requirements, or iv) damage or destruction to the Project caused by acts of Master Tenant that are grossly 
negligent, Master Tenant will indemnify Landlord for any such liability that was caused by such actions. 

25. Jurisdiction and Venue. This Agreement shall be construed and enforced in accordance with the 
laws of the state in which the Project is located without regard to any applicable conflicts of laws principles 
that would require the application of the law of any other jurisdiction. All actions arising out of or relating 
to this Agreement shall be heard and determined exclusively by a court of competent jurisdiction located 
in the state in which the Project is located, and each party hereto expressly and irrevocably consents and 
submits to personal jurisdiction therein.  

26. Waiver of Jury Trial. Landlord and Master Tenant hereby each waive trial by jury in any 
action, proceeding or counterclaim brought by either of the parties hereto against the other on any matters 
whatsoever arising out of or in any way connected with this Agreement, the relationship of Landlord and 
Master Tenant, Master Tenant’s use or occupancy of said Project, or any claim or injury or damage (to the 
extent such waiver is enforceable by law in such circumstance), and any emergency statutory or any other 
statutory remedy. 

27. Easements; Estoppels; Attornment. 

27.1 Master Tenant agrees that Landlord shall have the right, at one or more times during the 
Term to grant public utility easements, over, under or across the Project; provided, however, that such 
grants do not unreasonably interfere with Master Tenant’s development or use of the Project, such 
easements are located in the landscaped area of the Project and are at no additional cost or expense to 
Master Tenant. The parties shall mutually cooperate in fixing the exact location in the future of such items. 

27.1.1 Estoppel Certificates. Master Tenant agrees that within twenty (20) days after 
request by Landlord, to execute, acknowledge and deliver to and in favor of any proposed Lender 
or purchaser of the Project, an estoppel certificate stating: (i) whether this Agreement is in full force 
and effect; (ii) whether this Agreement has been modified or amended and, if so, identifying and 



 

35 

describing any such modification or amendment; (iii) the commencement and expiration dates of 
this Agreement; (iv) whether Master Tenant is in possession of the Project and open and operating 
the Project; (v) the date to which rent and any other charges have been paid; (vi) whether Master 
Tenant or any guarantor of the Lease is presently the subject of any proceeding pursuant to the 
United States Bankruptcy Code of 1978, as amended; (vii) whether such party knows of any default 
on the part of the other party or has any claim against the other party and, if so, specifying the 
nature of such default or claim; (viii) whether Master Tenant is entitled to any credits, reductions, 
offsets, defenses, free rent, rent concessions or abatements of rent under the Lease or otherwise 
against the payment of rent or other charges under this Agreement; and (ix) any other reasonable 
information that may be required in the estoppel. 

27.1.2 Attornment by Master Tenant. Master Tenant shall, in the event any proceedings 
are brought for the foreclosure of, or in the event of the exercise of the power of sale under, any 
Permitted Mortgage prior in lien to this Agreement made by Landlord, attorn to the purchaser upon 
any such foreclosure or sale and recognize such purchaser as Landlord under this Agreement, 
provided such purchaser assumes in writing Landlord’s obligations under this Agreement, subject 
to the terms of any non-disturbance agreement between Master Tenant and the holders of the 
Permitted Mortgage. 

28. Coordination with Loan Documents. In the event of conflict, this Agreement shall be 
subordinate to the terms and conditions set forth in the Loan Documents relating to Master Tenant. 
Notwithstanding anything to the contrary in this Agreement, Master Tenant shall comply with the 
representations, warranties, covenants and other requirements of the Loan Documents relating to Master 
Tenant, as set forth in the Loan Documents. 

29. Acknowledgement of Current Loan. Master Tenant hereby acknowledges that the Mortgage, 
Security Agreement, Assignment of Leases and Rents and Fixture Filing given by Landlord, as mortgagor, 
for the benefit of KeyBank National Association (“Lender”), as mortgagee, dated on or about the date 
hereof, constitutes a Permitted Mortgage. Master Tenant further acknowledges that Fannie Mae is the 
holder of a Permitted Mortgage and that Fannie Mae is a third-party beneficiary of those provisions above 
relating to compliance by Master Tenant with the Permitted Mortgage and Loan Documents. Master Tenant 
hereby covenants and agrees that, for so long as any obligations under the Lender Permitted Mortgage or 
Loan Documents remain outstanding, Master Tenant will not enter into any amendment or modification of 
this Agreement without the prior written consent of Lender. 

30. Time is of the Essence. Time is of the essence for each and every provision of this Agreement. 

31. Mortgage Provisions. 

Notwithstanding anything to the contrary contained in this Agreement, for so long as the Permitted 
Mortgage remains outstanding, the following provisions shall apply and control: 

31.1 Master Tenant shall pay Lender, on Landlord’s behalf, any and all payments of any kind 
required pursuant to the Loan Documents irrespective of “cash flow” from, or revenue with respect to, the 
Property, and such payments shall not be subject to set off against any rent payments under this Lease; 
provided that Master Lessee is not understood or intended to be, and shall not be treated as, a de facto co-
borrower, guarantor, agent or similar party for or under the Permitted Mortgage. 

31.2 Master Tenant shall not take, or fail to take, any action which would result in a violation 
of the terms of the Loan Documents, including, without limitation, Master Tenant shall operate, maintain, 
use or permit the Property to be used in such a manner as to comply with the “Operating Covenants” (as 
defined in the Loan Documents). 
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31.3 Master Tenant acknowledges and agrees that Master Tenant’s engagement of a property 
manager and the amendment and termination of any property management agreement shall comply with 
the criteria set forth in the Loan Agreement (as defined in the Loan Documents). 

31.4 Intentionally deleted. 

31.5 Intentionally deleted. 

31.6 Intentionally deleted. 

31.7 Master Tenant has executed and delivered an assignment of leases and rents and other 
documents required by Landlord to secure Master Tenant’s obligations under this Agreement, which 
documents are hereby deemed to be lease documents together with this Agreement. 

31.8 Intentionally deleted. 

31.9 Intentionally deleted. 

31.10 Intentionally deleted. 

31.11 Intentionally deleted. 

31.12 Master Tenant represents and warrants that all representations and warranties with respect 
to the Project and Master Tenant set forth in the Loan Documents are true and correct. 

31.13 Intentionally deleted. 

31.14 Intentionally deleted. 

31.15 Intentionally deleted. 

31.16 Intentionally deleted. 

31.17 Intentionally deleted. 

31.18 Intentionally deleted. 

31.19 Intentionally deleted. 

31.20 To the extent that Landlord is obligated to make replacement/repair escrow deposits in this 
Lease, Master Lessee shall assume such responsibilities and pay any related amounts as part of its rent 
payment. 

31.21 Master Tenant acknowledges and agrees that, notwithstanding anything to the contrary 
contained in the Master Lease Documents, in the event that an “Event of Default” under the Loan 
Documents is also a default under the Master Lease Documents, or vice versa, the cure period, if any, for 
such default shall be the shorter of cure period, if any, set forth in the Master Lease Documents and the cure 
period, if any, set forth in the Loan Documents. 

31.22 In no event shall Master Tenant be entitled to special, consequential, or punitive damages 
and Landlord’s liability under this Lease shall be limited to its interest in the Property. 

31.23 Master Tenant acknowledges and agrees that (a) Landlord’s election of one remedy under 
this Lease shall not impair the exercise of alternate or additional remedies or constitute a waiver thereof, 
and (b) Landlord shall have no duty to mitigate damages unless required by law. 
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31.24 Master Tenant hereby irrevocably constitutes and appoints Landlord as Master Tenant’s 
attorney-in-fact to demand, receive and enforce its rights with respect to the provisions set forth in the 
Master Lease Documents and to do any and all acts in Master Tenant’s name or in the name of Landlord 
with the same force and effect as Master Tenant could do if this power of attorney had not been granted. 
The foregoing appointment shall be deemed to be coupled with an interest and irrevocable. Master Tenant 
(a) acknowledges that such power of attorney has been or will be assigned to Lender, (b) consents to such 
assignment, and (c) agrees to recognize Lender as Landlord’s attorney-in-fact. 

31.25 Master Tenant acknowledges and agrees that any consent of Landlord required under this 
Lease shall never be deemed and shall require Landlord’s actual written consent. 

31.26 Intentionally deleted. 

31.27 Intentionally deleted. 

31.28 Intentionally deleted. 

31.29 Intentionally deleted. 

31.30 Master Tenant shall not Divide (as defined in the Loan Documents). 

31.31 Intentionally deleted. 

31.32 Intentionally deleted. 

31.33 Intentionally deleted. 

31.34 Intentionally deleted. 

31.35 Master Tenant acknowledges and agrees that (a) notices under this Lease shall be given in 
the same manner as set forth in the Loan Agreement, and (b) Landlord is authorized to deliver any notice, 
request, report, or other communication received from Master Tenant to Lender. 

31.36 Master Tenant acknowledges and agrees that Landlord and Lender may disclose all 
information received from Master Tenant concerning Master Tenant, the Master Lease Documents, or the 
Mortgaged Property without Master Tenant’s consent. 

31.37 Intentionally deleted. 

31.38 Intentionally deleted. 

31.39 Master Tenant shall not remove, sell, or transfer any part of the Property, including 
personal property, other than obsolete or worn-out personalty that are contemporaneously replaced by 
unencumbered items of equal or better function and quality or as otherwise expressly permitted by the Loan 
Documents. 

 

[Signature Page to Follow] 
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EXHIBIT A 
RENT 

Base Term 

Lease 
Period Base Rent 

Gross Revenue 
Additional Rent 

Breakpoint 

Additional Rent 
Annual Maximum 

Gross Revenue 
Supplemental Rent 

Breakpoint 

Year 1 $2,904,709 $6,113,000 $2,701,000 $8,814,000 

Year 2 $2,912,667 $6,540,000 $2,632,000 $9,172,000 

Year 3 $3,042,709 $6,854,000 $2,690,000 $9,544,000 

Year 4 $3,042,709 $7,100,000 $2,882,000 $9,982,000 

Year 5 $3,042,709 $7,339,000 $3,041,000 $10,380,000 

Year 6 $3,050,667 $7,586,000 $3,151,000 $10,737,000 

For purposes of the table above “Base Rent” consists of the Annual Note Payments for each year. 
The term “Annual Note Payments” shall mean the aggregate annual principal and interest payments, and 
necessary deposits into the all Lender-required reserve funds, falling due during each lease year under the 
Loan Documents, or under such other mortgage financing to which the Project may be subject, but not 
including any balloon payments due thereunder. Not depicted in the table above in this Exhibit A, Rent for 
the final six months of the Base Term shall be at the same rate as Year 6. 

Term Extension 

Lease 
Period Base Rent 

Gross Revenue 
Additional Rent 

Breakpoint 

Additional Rent 
Annual Maximum 

Gross Revenue 
Supplemental Rent 

Breakpoint 

Year 1 $3,042,709 $7,694,000 $3,355,000 $11,049,000 

Year 2 $3,042,709 $7,814,000 $3,557,000 $11,371,000 

Year 3 $3,042,709 $7,936,000 $3,766,000 $11,702,000 

Year 4 $3,050,667 $8,069,000 $3,974,000 $12,043,000 

For purposes of the table above “Base Rent” consists of the Annual Note Payments for each year. 
The term “Annual Note Payments” shall mean the aggregate annual principal and interest payments, and 
necessary deposits into the all Lender-required reserve funds, falling due during each lease year under the 
Loan Documents, or under such other mortgage financing to which the Project may be subject, but not 
including any balloon payments due thereunder.
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EXHIBIT B 
LEGAL DESCRIPTION OF THE LAND 

All that certain lot or parcel of land together with all improvements thereon located and being in the County 
of Prince Georges, MD and being more particularly described as follows: 

BEING KNOWN AND DESIGNATED AS “PARCEL A", AS DESCRIBED ON A PLAT ENTITLED 
"PRINCE GEORGE’S PLACE. LLC", RECORDED AMONG THE LAND RECORDS OF PRINCE 
GEORGE’S COUNTY, MARYLAND IN PLAT BOOK REP 209 AT FOLIO 42. 

BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS: 

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHERLY RIGHT-OF-WAY LIMITS 
OF EAST-WEST HIGHWAY, MD RTE. 410 (A VARIABLE WIDTH RIGHT-OF-WAY), WITH THE 
WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE (A VARIABLE WIDTH RIGHT-OF-
WAY) AND RUNNING THENCE WITH SAID NORTHERLY RIGHT-OF-WAY LIMITS OF EAST-
WEST HIGHWAY, MD RTE. 410, THE FOLLOWING TWO COURSES AND DISTANCES: 

1. NORTH 86 DEGREES - 26 MINUTES - 12 SECONDS WEST, 370.55 FEET TO A POINT, THENCE; 

2. CONTINUING 409.01 FEET ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A 
RADIUS OF 5,669.58 FEET, A CENTRAL ANGLE OF 04 DEGREES - 08 MINUTES - 00 SECONDS 
AND A CHORD BEARING AND DISTANCE OF NORTH 84 DEGREES - 22 MINUTES - 12 
SECONDS WEST. 408.92 FEET TO A POINT, THENCE LEAVING SAID NORTHERLY RIGHT-OF-
WAY LIMITS AND WITH THE DIVISION LINE BETWEEN THE LANDS OF PRINCE GEORGE’S 
PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE EAST AND THE LANDS OF THE MARYLAND 
NATIONAL CAPITAL PARK AND PLANNING COMMISSION (LIBER 10812 AT FOLIO 242), ON 
THE WEST, THENCE WITH SAID DIVISION LINE; 

3. NORTH 08 DEGREES - 15 MINUTES - 48 SECONDS EAST, 369.01 FEET TO AN IRON PIPE 
FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH THE 
DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT 
FOLIO 683), ON THE SOUTH AND THE LANDS OF THE MARYLAND NATIONAL CAPITAL 
PARK AND PLANNING COMMISSION (LIBER 9912 AT FOLIO 328), ON THE NORTH, THENCE 
WITH SAID DIVISION LINE THE FOLLOWING TWO COURSES AND DISTANCES; 

4. SOUTH 77 DEGREES - 52 MINUTES - 08 SECONDS EAST, 566.23 FEET TO AN IRON BAR WITH 
CAP FOUND, THENCE; 

5. CONTINUING NORTH 27 DEGREES - 46 MINUTES -08 SECONDS EAST, 270.00 FEET TO AN 
IRON PIPE FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH 
THE DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 
AT FOLIO 683), ON THE WEST AND THE LANDS OF CONTEE COMPANY, ET AL. (LIBER 2301 
AT FOLIO 278), ON THE EAST, THENCE WITH SAID DIVISION LINE; 

6. SOUTH 21 DEGREES - 13 MINUTES - 52 SECONDS EAST, 360.14 FEET TO AN IRON PIPE 
FOUND IN THE WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THENCE WITH 
SAID WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THE FOLLOWING THREE 
COURSES AND DISTANCES; 

7. 89.34 FEET ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 1,496.82 
FEET, A CENTRAL ANGLE OF 03 DEGREES - 25 MINUTES - 11 SECONDS AND A CHORD 
BEARING AND DISTANCE OF SOUTH 05 DEGREES - 16 MINUTES - 26 SECONDS WEST, 89.33 
FEET TO A POINT, THENCE; 
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8. CONTINUING SOUTH 03 DEGREES - 33 MINUTES - 57 SECONDS WEST, 78.18 FEET TO A 
POINT, THENCE; 

9. CONTINUING SOUTH 58 DEGREES - 01 MINUTES - 07 SECONDS WEST, 86.03 FEET TO THE 
PLACE OF BEGINNING.  

CONTAINING 296,477 SQUARE FEET OR 6.806 ACRES, MORE OR LESS AND BEING DEPICTED 
ON THAT CERTAIN ALTA/ACSM LAND TITLE SURVEY PREPARED BY CONTROL POINT 
ASSOCIATES, INC., DATED NOVEMBER 18, 2002, AND LAST UPDATED OR REVISED AUGUST 
2, 2006, BEARING THE SEAL OF KEVIN F. STEINHILBER, MARYLAND REGISTERED 
PROPERTY LINE SURVEYOR NO. 88. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN THE DECLARATION OF 
COVENANTS FOR A WOODLAND CONSERVATION MITIGATION BANK WITH MORTGAGE 
PROVISION RECORDED IN LIBER 28365 at FOLIO 462 AS AFFECTED BY THE WOODLAND 
CONSERVATION/OFFSITE MITIGATION PROGRAM ACREAGE TRANSFER CERTIFICATE, 
RECORDED IN LIBER 28456 AT FOLIO 68, AMONG THE LAND RECORDS OF PRINCE GEORGE'S 
COUNTY, MARYLAND. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN WOODLAND 
CONSERVATION EASEMENT FOR WOODLAND MITIGATION BANKING PROPERTIES 
(INDIVIDUAL EASEMENT), RECORDED IN LIBER 30386 AT FOLIO 538, AMONG THE LAND 
RECORDS OF PRINCE GEORGE'S COUNTY, MARYLAND. 
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EXHIBIT C 
PROJECTIONS 

 

Forecasted Cash on Cash Return 12 12
Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 

Effective Gross Income $9,087,610 $9,456,187 $9,839,212 $10,291,663 $10,701,542 $11,069,752 $11,391,712 $11,723,144 $12,064,328 $12,415,553
Net Operating Income $5,911,211 $5,900,141 $6,174,778 $6,391,179 $6,570,716 $6,709,297 $6,919,474 $7,136,243 $7,359,810 $7,590,387

Master Lease Rent
$2,904,709 $2,912,667 $2,904,709 $2,904,709 $2,904,709 $2,912,667 $2,904,709 $2,904,709 $2,904,709 $2,912,667

Reserve Account $0 $0 $138,000 $138,000 $138,000 $138,000 $138,000 $138,000 $138,000 $138,000
Base Rent 2,904,709 2,912,667 3,042,709 3,042,709 3,042,709 3,050,667 3,042,709 3,042,709 3,042,709 3,050,667

Master Tenant Base Income 1 $31,892 $71,287 $146,857 $156,807 $165,466 $174,878 $179,053 $184,390 $188,773 $193,167

Additional Rent
Additional Rent $2,701,000 $2,632,000 $2,690,000 $2,882,000 $3,041,000 $3,151,000 $3,355,000 $3,557,000 $3,766,000 $3,974,000
Asset Management Fee 5 $0 ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950)
Trustee Fee $2,000 ($2,000) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500)
Fund Management $0 ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000)

Additional Rent Cash Flow 2 $2,699,000 $2,430,550 $2,488,550 $2,680,550 $2,839,550 $2,949,550 $3,153,550 $3,355,550 $3,564,550 $3,772,550
Initial Equity 73,433,727
Additional Rent Cash on Cash Return 3.68% 3.31% 3.39% 3.65% 3.87% 4.02% 4.29% 4.57% 4.85% 5.14%

Supplemental Rent

Master Tenant Supplemental Rent Income 3 10% $27,361.01 $28,418.72 $29,521.24 $30,966.28 $32,154.18 $33,275.17 $34,271.22 $35,214.42 $36,232.82 $37,255.33

Supplemental Rent 90% $246,249 $255,768 $265,691 $278,697 $289,388 $299,476 $308,441 $316,930 $326,095 $335,298

Supplemental Rent Cash Flow 4 $246,249 $255,768 $265,691 $278,697 $289,388 $299,476 $308,441 $316,930 $326,095 $335,298
Supplemental Rent Cash Flow Cash on Cash 0.34% 0.35% 0.36% 0.38% 0.39% 0.41% 0.42% 0.43% 0.44% 0.46%
Total Cash Flow $2,945,249 $2,686,318 $2,754,241 $2,959,247 $3,128,938 $3,249,026 $3,461,991 $3,672,480 $3,890,645 $4,107,848
Total Cash on Cash Return 4.01% 3.66% 3.75% 4.03% 4.26% 4.42% 4.71% 5.00% 5.30% 5.59%

Total Master Tenant Income 1, 3 $59,253 $99,705 $176,378 $187,773 $197,620 $208,153 $213,324 $219,604 $225,006 $230,422

Forecasted Principal Amortization
Beginning Loan Balance $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000
Principal Amortization $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Ending Loan Balance $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000

2 The Additional Rent will be estimated and paid on a monthly basis with year-end reconciliation.  

Forecasted Statement of Cash Flows

Mode at Hyattsville (Post Park)

Debt Service

1 The difference between the Base Rent and the Additional Rent Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, will inure to the benefit of the Master Tenant and, 
therefore,   Sponsor as the sole member of the Master Tenant.  Such amounts will not be available for distributions to the Trust or the Investors.  

5 The Asset Management fee will be waived  in year 1.
6 The Fund Mangaement fee will be funded from the Supplemental Trust in year 1.
7 The Reserve Contribution will be funded from the Supplemental Trust in year 1 and year 2. 

3 Under the Master Lease, the Master Tenant will earn 10% of Gross Income exceeding the Supplemental Rent Breakpoint, as provided in the Master Lease.
4 The Supplemental Rent will be estimated and paid on an annual basis with year-end reconciliation within 90 days of the end of the calender year.
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Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 
Market Rental Income $9,554,475 $9,962,440 $10,386,752 $10,766,633 $11,089,632 $11,422,321 $11,764,990 $12,117,940 $12,481,478 $12,855,923

Loss to Lease ($382,179) ($498,122) ($519,338) ($430,665) ($332,689) ($285,558) ($294,125) ($302,949) ($312,037) ($321,398)
Total Rent $9,172,296 $9,464,318 $9,867,414 $10,335,968 $10,756,943 $11,136,763 $11,470,866 $11,814,992 $12,169,441 $12,534,525

Other Income $803,880 $818,752 $833,899 $849,326 $865,038 $881,042 $897,341 $913,942 $930,850 $948,070
Total Other Income $803,880 $818,752 $833,899 $849,326 $865,038 $881,042 $897,341 $913,942 $930,850 $948,070

Total Income $9,976,176 $10,283,070 $10,701,313 $11,185,293 $11,621,981 $12,017,804 $12,368,206 $12,728,933 $13,100,291 $13,482,595

Vacancy ($525,496) ($498,122) ($519,338) ($538,332) ($554,482) ($571,116) ($588,250) ($605,897) ($624,074) ($642,796)
Concessions ($47,772) ($49,812) ($51,934) ($53,833) ($55,448) ($57,112) ($58,825) ($60,590) ($62,407) ($64,280)
Bad Debt ($286,634) ($249,061) ($259,669) ($269,166) ($277,241) ($285,558) ($294,125) ($302,949) ($312,037) ($321,398)
Other Economic Vacancy ($28,663) ($29,887) ($31,160) ($32,300) ($33,269) ($34,267) ($35,295) ($36,354) ($37,444) ($38,568)

Effective Income $9,087,610 $9,456,187 $9,839,212 $10,291,663 $10,701,542 $11,069,752 $11,391,712 $11,723,144 $12,064,328 $12,415,553

Payroll $603,900 $618,998 $634,472 $650,334 $666,593 $683,257 $700,339 $717,847 $735,794 $754,188
Administrative $108,900 $111,623 $114,413 $117,273 $120,205 $123,210 $126,291 $129,448 $132,684 $136,001
Leasing $89,100 $91,328 $93,611 $95,951 $98,350 $100,808 $103,329 $105,912 $108,560 $111,274
Service $277,200 $284,130 $291,233 $298,514 $305,977 $313,626 $321,467 $329,504 $337,741 $346,185
Make Ready $89,100 $91,328 $93,611 $95,951 $98,350 $100,808 $103,329 $105,912 $108,560 $111,274
Maintenance $79,200 $81,180 $83,210 $85,290 $87,422 $89,608 $91,848 $94,144 $96,498 $98,910
Total Controllable Expenses $1,247,400 $1,278,585 $1,310,550 $1,343,313 $1,376,896 $1,411,319 $1,446,602 $1,482,767 $1,519,836 $1,557,832

Utilities $386,144 $395,798 $405,693 $415,835 $426,231 $436,886 $447,809 $459,004 $470,479 $482,241
Taxes $1,322,855 $1,355,978 $1,398,916 $1,565,781 $1,731,843 $1,897,104 $1,944,532 $1,993,145 $2,042,974 $2,094,048
Insurance $220,000 $242,000 $254,100 $266,805 $274,809 $283,053 $291,545 $300,291 $309,300 $318,579
Total Uncontrollable Expenses $1,928,999 $1,993,776 $2,058,709 $2,248,421 $2,432,883 $2,617,044 $2,683,885 $2,752,440 $2,822,753 $2,894,868

Property Management Fee $0 $283,686 $295,176 $308,750 $321,046 $332,093 $341,751 $351,694 $361,930 $372,467
Total Expenses $3,176,399 $3,556,046 $3,664,435 $3,900,484 $4,130,825 $4,360,455 $4,472,238 $4,586,901 $4,704,518 $4,825,166

Net Operating Income $5,911,211 $5,900,141 $6,174,778 $6,391,179 $6,570,716 $6,709,297 $6,919,474 $7,136,243 $7,359,810 $7,590,387

Net Operating Income
Mode at Hyattsville (Post Park)
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AMENDED AND RESTATED TRUST AGREEMENT 
OF 

CX MODE AT HYATTSVILLE, DST 
A DELAWARE STATUTORY TRUST 

THIS AMENDED AND RESTATED TRUST AGREEMENT, dated as of October 20, 2022 (as 
the same may be amended or supplemented from time to time, this “Trust Agreement”), is made by and 
among CX Mode at Hyattsville Depositor, LLC (the “Depositor”), CX Mode at Hyattsville Manager, LLC 
as manager and signatory trustee (the “Manager” or “Signatory Trustee”), and Delaware Trust Company 
as co-trustee (the “Delaware Trustee”) and as Independent Trustee, as the case may require (in such 
capacity, the “Independent Trustee”). 

RECITALS 

A. The Depositor and the Delaware Trustee formed “CX Mode at Hyattsville, DST” as a 
Delaware statutory trust (the “Trust”) in accordance with Chapter 38 of Title 12 of the Delaware Code, 12 
Del. C. §3801, et seq. (the “Statutory Trust Act”) pursuant to the trust agreement of the Trust by and 
between the Depositor and the Delaware Trustee dated as of August 31, 2022 (the “Initial Trust 
Agreement”), and the filing of the Certificate of Trust with the Secretary of State of the State of Delaware 
on September 27, 2022.  

B. Carter Funds Properties, LLC, a Florida limited liability company (“CFP”), was a party to 
that certain Purchase and Sale Agreement, dated July 25, 2022, as amended from time to time (the 
“Purchase Contract”), to acquire the real estate more particularly described on Exhibit A, together with 
all buildings, structures, fixtures and improvements located thereon (collectively, the “Real Estate”). The 
Sponsor acquired its rights and obligations in and to the Purchase Contract pursuant to that certain 
Assignment and Assumption of Purchase and Sale Agreement with CFP, pursuant to which CFP assigned 
its rights and obligations under the Purchase Contract to the Sponsor. Thereafter, the Sponsor assigned its 
newly-acquired rights and obligations in and to the Purchase Contract pursuant to a separate Assignment 
and Assumption of Purchase and Sale Agreement to the Trust (together, the “Purchase Contract 
Assignment”). As consideration for the Sponsor’s coordination related to the Purchase Contract 
Assignment, the Trust has agreed to pay the Sponsor the “Acquisition Fee,” as described in the Purchase 
Contract Assignment. 

C. The Depositor conveyed to the Trust an amount of cash sufficient to enable the Trust to 
acquire the Real Estate and pay certain fees and costs in connection therewith. When combined with the 
proceeds of the First Mortgage Loan (as hereinafter defined) and the proceeds from the initial closing of 
the sale of the Class 1 Beneficial Interests (as hereinafter defined), such amount was advanced by the 
Depositor to the Trust in exchange for one hundred percent (100.0%) of the Class 2 Beneficial Interests (as 
hereinafter defined) as reflected by the Class 2 Beneficial Ownership Certificate (as hereinafter defined) to 
be issued to the Depositor.  

D. It is anticipated that certain Persons (as hereinafter defined) will acquire Class 1 Beneficial 
Interests in the Trust as evidenced by newly-issued Class 1 Beneficial Ownership Certificates (as 
hereinafter defined) in exchange for payment of money to the Trust and become Class 1 Beneficial Owners 
(as hereinafter defined) in accordance with the provisions of this Trust Agreement, which money will be 
distributed to the Depositor in whole or partial redemption of the Beneficial Interests held by the Depositor. 

E. Concurrent with the acquisition of the Real Estate by the Trust, the Real Estate will be 
subject to certain Financing Documents (as hereinafter defined) and the Leases (as hereinafter defined). 

F. The Trust will retain CX Mode at Hyattsville Manager, LLC as the Manager of the Trust 
to undertake certain actions and perform certain duties that would otherwise be performed by the Trust. 
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G. After the issuance of the Conversion Notice (as hereinafter defined), the Trust will issue 
its Class 1 Beneficial Interests, in exchange for the Depositor’s Class 2 Beneficial Interests in the Trust. 

NOW, THEREFORE, in consideration of the mutual agreements herein contained and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereby amend and restate in its entirety the Initial Trust Agreement and agree as follows: 

ARTICLE 1 
DEFINITIONS AND INTERPRETATION 

Section 1.1 Definitions. Capitalized terms used in this Trust Agreement shall have the 
meanings as set forth below. Capitalized terms not otherwise defined have the meanings set forth in the 
Loan Agreement. 

“Affiliate” means, with respect to any specified Person, any other Person directly or indirectly 
controlling or controlled by or under direct or indirect common control with such specified Person. For 
purposes of this definition, “control,” when used with respect to any specified Person, means the power to 
direct the management and policies of such Person, directly or indirectly, whether through the ownership 
of voting securities, by contract, or otherwise; and the terms “controlling” and “controlled” shall have 
meanings correlative to the foregoing. 

“Asset Management Agreement” means the separate agreement entered into between the 
Manager and the Trust governing the rights and obligations regarding the management services provided 
with respect to the Real Estate. 

“Asset Management Fee” has the meaning given to such term in Section 9.4(a). 

 “Beneficial Interest” means a beneficial interest in the Trust, as such term is used in the Statutory 
Trust Act, all of which interests shall be either Class 1 Beneficial Interests or Class 2 Beneficial Interests. 

“Beneficial Owner” means each Person who, at the time of determination, holds a Beneficial 
Interest as reflected on the most recent Ownership Records.  

“Beneficial Ownership Certificate” means a certificate, stating whether it is a Class 1 Beneficial 
Ownership Certificate or a Class 2 Beneficial Ownership Certificate, in substantially the form of Exhibit 
B-1 or Exhibit B-2, respectively, evidencing a Beneficial Interest in the Trust. 

“Business Day” is any day other than on Saturday, Sunday or a legal holiday in the State of 
Delaware. 

“Cash Amount” has the meaning given to such term in Section 10.2. 

“Certificate of Trust” means the certificate of trust of the Trust a copy of which is attached as 
Exhibit C. 

“CFP” has the meaning given to such term in Recital B hereof. 

“Class 1 Beneficial Interests” means each of the Beneficial Interests held by the Investors. 

“Class 1 Beneficial Owners” means the Investors. 

“Class 1 Beneficial Ownership Certificates” means the Beneficial Ownership Certificates issued 
to the Investors. 

“Class 2 Beneficial Interest” means the Beneficial Interest held by the Depositor. 
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“Class 2 Beneficial Owner” means the Depositor and any permitted assignee of the Class 2 
Beneficial Interest. 

“Class 2 Beneficial Ownership Certificate” means the Beneficial Ownership Certificate issued 
to the Depositor and any permitted assignee of the Class 2 Beneficial Interest, and if, at any time, the Class 
2 Beneficial Interest is held by more than one Person, such term in the plural shall mean the Beneficial 
Ownership Certificates issued to such Persons. 

“Closing Date” means that date of the first sale of Class 1 Beneficial Interests in the Trust to the 
Investors. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Contributing Investor” has the meaning given to such term in Section 10.3. 

“Conversion Notice” means the notice, in substantially the form of Exhibit H, issued by the 
Depositor to the Delaware Trustee and the Manager stating that the provisions of Section 3.3(c) shall 
become effective upon receipt of the notice by the Delaware Trustee. 

“Delaware LLC Act” shall mean the Delaware Limited Liability Company Act, Title 6, §§18-101. 
et. seq. 

“Delaware Trustee” has the meaning given to such term in the introductory paragraph hereof. 

“Depositor” has the meaning given to such term in the introductory paragraph hereof.  

“Dissenting Investor” has the meaning given to such term in Section 10.2. 

“Dissenting Notice” has the meaning given to such term in Section 10.2. 

“Effective Date” means the date of this Trust Agreement as specified in the introductory paragraph 
hereof. 

“Exchange Entity” has the meaning given to such term in Section 10.1. 

“Exchange Right” has the meaning given to such term in Section 10.1. 

“Exhibit” means an exhibit attached to this Trust Agreement, unless otherwise specified. 

“Finance Fee” has the meaning given to such term in Section 9.4(c). 

“Financing Documents” means the First Mortgage Loan Documents and any other documents or 
agreements contemplated by any of the foregoing or otherwise required by Lender. 

“First Mortgage” means the first-priority mortgage securing the First Mortgage Loan. 

“First Mortgage Loan” means the Lender’s mortgage loan in the original principal amount of 
approximately $57,184,000, secured by the First Mortgage and the First Mortgage Loan Documents. 

“First Mortgage Loan Documents” means, in connection with the First Mortgage Loan, the First 
Mortgage and all related assignment of leases and rents, and the other security instruments in or related to 
the Real Estate. 

“Independent Trustee” has the meaning given to such term in the introductory paragraph hereof. 

“Initial Trust Agreement” has the meaning given to such term in Recital A hereof. 
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“Insolvency Event” means, with respect to the Trust, any of the following: (i) the adjudication by 
a court of competent jurisdiction as bankrupt or insolvent; (ii) an encumbrancer takes possession of all or 
any material part of the Trust’s property; (iii) if a distress or execution or any similar process is levied or 
enforced upon or against all or any material part of the Trust’s property; (iv) the voluntary taking of any 
formal proceeding for the rearrangement of its financial affairs by arrangement or compromise with its 
creditors; or (v) involuntary formal proceedings being taken against it for the rearrangement of its financial 
affairs by arrangement or compromise with its creditors which remains undismissed for a period of 180 
days from filing or which is not dismissed or suspended within such 180-day period pursuant to Section 
305 of the United States Bankruptcy Code (or any corresponding provision of any future United States 
bankruptcy law). 

“Investors” means the original purchasers of Class 1 Beneficial Interests in the Trust and any 
permitted assignees of such Class 1 Beneficial Interests. 

“Leases” means (i) the Master Lease and (ii) any subleases relating to the Real Estate. 

“Lender” means Berkeley Point Capital LLC d/b/a Newmark, a Delaware limited liability 
company under the Federal National Mortgage Association Delegated Underwriting and Servicing 
Program, together with its successors, assigns, and transferees. 

“LLC” has the meaning given to such term in Section 9.2. 

“Manager” means the Person serving, at the time of determination, as the manager under this Trust 
Agreement. As of the Effective Date, the Manager is CX Mode at Hyattsville Manager, LLC. 

“Manager Covered Expenses” has the meaning given to such term in Section 5.4. 

“Manager Indemnified Persons” has the meaning given to such term in Section 5.4. 

“Master Lease” means that master lease agreement between the Trust, as landlord, and CX Mode 
at Hyattsville Leaseco, LLC, as master tenant, relating to the Real Estate, together with all amendments, 
supplements and modifications thereto. 

“Master Tenant” means CX Mode at Hyattsville Leaseco, LLC, as master tenant under the Master 
Lease, including all permitted assigns, transferees and successors.  

“Memorandum” means the Confidential Private Placement Memorandum (as supplemented and 
amended from time to time), through which the Class 1 Beneficial Interests are being syndicated to 
accredited investors.  

“Notice of Exchange” has the meaning given to such term in Section 10.1. 

“Ownership Records” means the records maintained by the Manager or a third party 
recordkeeping services provider, substantially in the form of Exhibit D, indicating from time to time the 
name, mailing address, and Percentage Share of each Beneficial Owner, which records shall initially 
indicate the Depositor as the sole Beneficial Owner and shall be revised by the Manager contemporaneously 
to reflect the issuance of Beneficial Interests and Beneficial Ownership Certificates in accordance with this 
Trust Agreement, changes in mailing addresses, or other changes. 

“Percentage Share” means, for each Beneficial Owner, the percentage of the aggregate Beneficial 
Interest in the Trust held by such Beneficial Owner as reflected on the most recent Ownership Records and 
evidenced by the Beneficial Ownership Certificate held by such Beneficial Owner. For the avoidance of 
doubt, the sum of (i) the Percentage Share of the Class 1 Beneficial Interests and (ii) the Percentage Share 
of the Class 2 Beneficial Interests at all times shall be one hundred percent (100.0%). 
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“Permitted Investment” has the meaning set forth in Section 7.2. 

“Permitted Transfer” means the transfer of a Class 1 Beneficial Interest (i) by devise, descent or 
by operation of law upon the death of a Class 1 Beneficial Owner or the member, partner, or stockholder 
of a Class 1 Beneficial Owner, or (ii) for estate planning purposes primarily for the benefit of such 
Beneficial Owner, or (iii) from one Beneficial Owner to another; provided, however, that the transferee in 
any such transfer pursuant to items (i), (ii) and (iii) must be an accredited investor or acting in a fiduciary 
capacity for a person meeting such condition. 

“Person” means a natural person, corporation, limited partnership, general partnership, joint stock 
company, joint venture, association, company, trust, bank trust company, land trust, business trust, statutory 
trust or other organization, whether or not a legal entity, and a government or agency or political subdivision 
thereof. 

“Purchase Agreement” means the agreement to be entered into by the Trust (through the Manager) 
and each Investor with respect to the acquisition of Class 1 Beneficial Interests by the Investors. 

“Purchase Contract” has the meaning given to such term in Recital B hereof. 

“Purchase Contract Assignment” has the meaning given to such term in Recital B hereof. 

“Real Estate” has the meaning given to such term in Recital B hereof. 

“Receipt Date” has the meaning given to such term in Section 10.3. 

“Regulations” means the U.S. Treasury Regulations promulgated under the Code. 

“Replacement Reserve” means the replacement and immediate repairs reserves funded at closing 
from the First Mortgage Loan proceeds and controlled by Lender. The Replacement Reserve shall also hold 
the ongoing monthly deposits from the Real Estate established pursuant to the Financing Documents.  

“Reserves” has the meaning given to such term in Section 7.2 and includes, without limitation, the 
Supplemental Trust Reserve, the Replacement Reserve, and any other reserve or escrow account required 
by Lender under the Financing Documents or by the Trust as elsewhere provided herein.  

“Secretary of State” has the meaning given to such term in Section 2.1(b). 

“Section” means a section of this Trust Agreement, unless otherwise specified. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Signatory Trustee” has the meaning given to such term in the introductory paragraph hereof. 

“Sponsor” means Carter Exchange Fund Management Company, LLC, a Florida limited liability 
company. 

“Statutory Trust Act” has the meaning given to such term in Recital A hereof. 

“Supplemental Trust Reserve” means a Manager-controlled reserve account on behalf of and 
owned by the Trust for costs and expenses associated with the Real Estate. 

“Tax Protection Agreement” has the meaning given to such term in Section 10.3. 

“Tenant” means the Person identified as the tenant or lessee in each of the Leases. 
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“Transaction Documents” means the Trust Agreement, the Purchase Agreement, the Leases, and 
the Financing Documents, together with any other documents to be executed in furtherance of the 
investment activities of the Trust. 

“Transfer Distribution” has the meaning given to such term in Section 9.2. 

“Triggering Event” has the meaning given to such term in Section 10.3. 

“Trust” means CX Mode at Hyattsville, DST, a Delaware statutory trust continued by and in 
accordance with, and governed by, this Trust Agreement. 

“Trust Agreement” has the meaning given to such term in the introductory paragraph hereof. 

“Trust Estate” means all of the Trust’s right, title, and interest in and to the Leases, the Real Estate, 
and any and all other property and assets (whether tangible or intangible) in which the Trust, at any time 
has any right, title or interest. 

“Trustee” means the Person serving, at the time of determination, as the trustee under this Trust 
Agreement, in such Person’s capacity as Trustee and not in such Person’s individual capacity. As of the 
Effective Date, the Trustees are Delaware Trust Company, as the Delaware Trustee and as the Independent 
Trustee, and the Signatory Trustee.  

“Trustee Covered Expenses” has the meaning given to such term in Section 4.5. 

“Trustee Indemnified Persons” has the meaning given to such term in Section 4.5. 

“Units” has the meaning given to such term in Section 10.1. 

ARTICLE 2 
GENERAL MATTERS 

Section 2.1 Organizational Matters. 

(a) Delaware Trust Company is hereby appointed as the Delaware Trustee and as the 
Independent Trustee, and Delaware Trust Company hereby accepts such appointments, pursuant and 
subject to this Trust Agreement.  

(b) The Depositor has authorized and directed the Delaware Trustee to execute and 
file the Certificate of Trust in the office of the Secretary of State of the State of Delaware (the “Secretary 
of State”), which filing has been duly made, and hereby authorizes the Delaware Trustee to execute and 
file in the office of the Secretary of State such other certificates as may from time to time be required under 
the Statutory Trust Act or any other Delaware law. 

(c) The name of the Trust is “CX Mode at Hyattsville, DST”. The Manager shall have 
full power and authority, and is hereby authorized, to conduct the activities of the Trust, execute and deliver 
all documents (including, without limitation, the Transaction Documents to which the Trust is or becomes 
a party from time to time) for or on behalf of the Trust, and cause the Trust to sue or be sued under its name. 
Any reference to the Trust shall be a reference to the statutory trust formed pursuant to the Certificate of 
Trust and this Trust Agreement and not to the Signatory Trustee, the Delaware Trustee or the Manager 
individually or to the officers, agents or employees of the Trust, the Signatory Trustee, the Delaware 
Trustee, or the Manager. 

(d) The principal office of the Trust, and such additional offices as the Manager may 
determine to establish, shall be located at such places inside or outside of the State of Delaware as the 



 

 

 7 

Manager shall designate from time to time. As of the Effective Date, the principal office of the Trust is 
located at 4890 West Kennedy Boulevard, Suite 200, Tampa, Florida 33609. 

(e) Legal title to the Trust Estate shall be vested in the Trust as a separate legal entity. 

Section 2.2 Declaration of Trust and Statement of Intent. 

(a) The Trust hereby declares that it shall hold the Trust Estate in trust for the benefit 
of the Beneficial Owners upon the terms set forth in this Trust Agreement. 

(b) It is the intention of the parties that the Trust constitute a “statutory trust” pursuant 
to the Statutory Trust Act, the Delaware Trustee is a “trustee,” the Manager is an “agent” of the Trust, the 
Signatory Trustee is a co-trustee (subject to the limitations provided for in Section 4.8 hereof), the 
Beneficial Owners are “beneficial owners,” and this Trust Agreement is the “governing instrument” of the 
Trust, each within the respective meaning provided in the Statutory Trust Act. 

Section 2.3 Purposes. The purposes of the Trust are, and the Trust has all requisite power, 
authority and authorization to engage in, the following activities: (i) acquire the Real Estate and enter into, 
execute, deliver and perform the Leases and the Financing Documents and the other Transaction Documents 
to which it is or becomes a party from time to time; (ii) hold for investment and eventually dispose of the 
Real Estate; and (iii) take only such other actions as the Manager deems necessary to carry out the 
foregoing. Neither the Trustees, the Manager, Investors or Beneficial Owners, nor any of their agents or 
affiliates, shall provide services related to the Trust or the Real Estate: (a) that are not “customary services” 
within the meaning of Revenue Ruling 75-374, 1975-2 C.B. 261; (b) the payment for which would not 
qualify as “rents from real property” within the meaning of Code Section 512(b)(3)(A)(i) and the 
Regulations thereunder; or (c) the payment for which would not qualify as “rents from real property” within 
the meaning of Code Sections 856(c)(2)(C) and 856(c)(3)(A) and the Regulations thereunder. The Trust 
shall conduct no business other than as specifically set forth in this Section 2.3. 

Section 2.4 Limitation on Certain Activities.  

(a) The Trust shall, as long as the First Mortgage Loan remains outstanding, comply 
with the following: 

(1) The Trust shall not acquire, lease, or operate any real property, personal 
property, or assets other than, pursuant to the Master Lease, the fee or leasehold interest in 
the Real Estate, as applicable; 

(2) the Trust shall not acquire, own, operate, or participate in any business 
other than, pursuant to the Master Lease, the leasing, ownership, management, operation, 
and maintenance of the Real Estate; 

(3) the Trust shall not commingle its assets or funds with those of any other 
Person, unless such assets or funds can easily be segregated and identified in the ordinary 
course of business from those of any other Person; 

(4) the Trust shall maintain its financial statements, accounting records, and 
other partnership, real estate investment trust, limited liability company, or corporate 
documents, as the case may be, separate from those of any other Person (unless such 
entity’s assets are included in a consolidated financial statement prepared in accordance 
with generally accepted accounting principles); provided the beneficial interest holders of 
the Trust may also include their share of the assets on their personal financial statements; 
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(5) the Trust shall have no material financial obligation under any indenture, 
mortgage, deed of trust, deed to secure debt, loan agreement, other agreement or instrument 
to which it is a party or by which it is otherwise bound, or to which the Real Estate is 
subject or by which it is otherwise encumbered, other than: 

A. unsecured trade payables incurred in the ordinary course of the 
operation of the Real Estate (exclusive of amounts (A) to be paid out of the 
Reserves, or (B) for rehabilitation, restoration, repairs, or replacements of the Real 
Estate or otherwise approved by Lender) so long as such trade payables (x) are not 
evidenced by a promissory note, (y) are payable within sixty (60) days of the date 
incurred, and (z) as of any date, do not exceed, in the aggregate, two percent (2%) 
of the original principal balance of the First Mortgage Loan; provided, however, 
that otherwise compliant outstanding trade payables may exceed two percent (2%) 
up to an aggregate amount of four percent (4%) of the original principal balance 
of the First Mortgage Loan for a period (beginning on or after the Effective Date) 
not to exceed ninety (90) consecutive days; 

B. if the Security Instrument (as defined in the First Mortgage Loan 
Documents) grants a lien on a leasehold estate, the Trust’s obligations as lessee 
under the ground lease creating such leasehold estate; 

C. obligations under the First Mortgage Loan Documents and 
obligations secured by the Real Estate to the extent permitted by the First Mortgage 
Loan Documents; and 

D. obligations under the Permitted Encumbrances (as defined in the 
First Mortgage Loan Documents); 

(6) the Trust shall not assume, guaranty, or pledge its assets to secure the 
liabilities or obligations of any other Person (except, with respect to the Trust only, in 
connection with the First Mortgage Loan or other mortgage loans that have been paid in 
full or collaterally assigned to Lender, including in connection with any consolidation, 
extension and modification agreement or similar instrument) or hold out its credit as being 
available to satisfy the obligations of any other Person; 

(7) the Trust shall not make loans or advances to any other Person; 

(8) other than the Master Lease, the Trust shall not enter into, or become a 
party to, any transaction with any Trust Affiliate (or Affiliate of a Master Tenant) (each as 
defined in the First Mortgage Loan Documents), except in the ordinary course of business 
and on terms which are no more favorable to any such Trust Affiliate (or Affiliate of an 
Master Tenant) than would be obtained in a comparable arm’s-length transaction with an 
unrelated third party, provided that neither the Trust’s acquisition of the Real Estate nor 
the Trust’s entry into and performance of its obligations under the Master Lease Documents 
shall be deemed to breach this covenant; 

(9) the Trust shall have at all times an Independent Trustee in compliance with 
the First Mortgage Loan Documents; or 

(10) the Trust shall not Divide. 
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ARTICLE 3 
PROVISIONS RELATING TO THE FIRST MORTGAGE LOAN AND TAX TREATMENT 

Section 3.1 Article 3 Supersedes All Other Provisions of this Trust Agreement. This 
Article 3 contains certain provisions required by the Lender in connection with the First Mortgage Loan or 
intended to achieve the desired treatment of the Trust and Beneficial Interests for federal income tax 
purposes. To the extent of any inconsistency between this Article 3 and any other provision of this Trust 
Agreement, this Article 3 shall supersede and be controlling; provided, for the avoidance of doubt, that 
nothing in this Article 3 or elsewhere in this Trust Agreement shall limit or impair the Trust’s power, 
authority and authorization (or limit or impair the Manager’s power, authority and authorization to cause 
the Trust) to enter into, execute, deliver, and perform its obligations under, the Transaction Documents to 
which it is or becomes a party from time to time, and to do so without the need for the consent or approval 
of any Beneficial Owner or other Person, and further provided that the requirements of this Article 3 shall 
be enforceable to the maximum extent permissible under the Statutory Trust Act. 

Section 3.2 Intentionally Omitted. 

Section 3.3 Provisions Relating to Tax Treatment. 

(a) Prior to the issuance of the Conversion Notice, the sole Beneficial Owner of the 
Trust shall be the Depositor. The rights of the Depositor (as the Class 2 Beneficial Owner) with respect to 
the assets and property held by the Trust, as provided in Section 6.11 hereof, are such that the Trust will be 
characterized at such time as a “business entity” within the meaning of Regulations Section 301.7701-3. 
Because the Depositor will be the sole Beneficial Owner, the Trust will be characterized as a disregarded 
entity, and all assets and property of the Trust shall be treated for federal income tax purposes as assets and 
property of the Depositor. 

(b) Upon the issuance of the Conversion Notice, the special rights of the Depositor (as 
the Class 2 Beneficial Owner) set forth in Section 6.11 will terminate, as set forth in Section 6.12, and the 
Depositor will have the same rights as any Class 1 Beneficial Owner.  

(c) It is the intention of the parties hereto that upon and at all times after the issuance 
of the Conversion Notice that the Trust shall constitute an investment trust pursuant to Regulations Section 
301.7701-4(c) and each Beneficial Owner shall be treated as a “grantor” within the meaning of Code 
Section 671. As such, the parties further intend that each Beneficial Owner shall be treated for federal 
income tax purposes as if it holds a direct ownership interest in the Real Estate. Each Beneficial Owner 
agrees to report its interest in the Trust in a manner consistent with the foregoing and otherwise not to take 
any action that would be inconsistent with the foregoing. Upon and after issuance of the Conversion Notice, 
none of the Trustees, the Manager, the Beneficial Owners and/or the Trust shall have power and authority, 
or shall be authorized, and each of them is hereby expressly prohibited from taking, and none of them shall 
be allowed to take, any of the following actions with respect to the Trust: 

(i) sell, transfer or exchange the Real Estate except as required under Article 
9; 

(ii) reinvest any monies of the Trust, except to make modifications or repairs 
to the Real Estate permitted hereunder or in accordance with Section 7.2; 

(iii) renegotiate the terms of the First Mortgage Loan or enter into new 
financing (except in the case of a lessee bankruptcy or insolvency); 

(iv) renegotiate the Master Lease or enter into new leases (other than the 
original Master Lease entered into in connection with the acquisition of the Real Estate), 
except in the case of the Master Tenant’s bankruptcy or insolvency; 
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(v) make modifications to the Real Estate (other than minor non-structural 
modifications) unless required by law; 

(vi) accept any capital from a Beneficial Owner (other than capital from an 
Investor that will be (i) used to pay expenses of the offer and sale of the Class 1 Beneficial 
Interests, (ii) used to fund Reserves, or (iii) distributed to the Depositor and reduce the 
Depositor’s Percentage Share); or 

(vii) take any other action which would in the reasoned opinion of tax counsel 
to the Trust should cause the Trust to be treated as a business entity for federal income tax 
purposes if the effect would be that such action or actions would constitute a power under 
the Trust Agreement to “vary the investment of the certificate holders” under Regulations 
Section 301.7701-4(c)(1) and Rev. Rul. 2004-86. 

The Trust shall hold the Trust Estate for investment purposes and only lease the Real Estate to the Master 
Tenant. The activities of the Trust with respect to the Trust Estate shall be limited to the activities which 
are customary services in connection with the maintenance and repair of the Real Estate and none of the 
Trustees, Beneficial Owners, the Manager or their agents shall provide non-customary services, as such 
term is defined in Code Sections 512 and 856 and Rev. Rul. 75-374, 1975-2 C.B. 261. The Trust shall 
conduct no business other than as specifically set forth in this Section 3.3. Without limiting the generality 
of the foregoing, upon and after issuance of the Conversion Notice, (i) none of the Trustees, the Manager, 
the Beneficial Owners and the Trust shall have any power or authority to undertake any actions that are not 
permitted to be undertaken by an entity that is treated as a “trust” within the meaning of Regulations Section 
301.7701-4 and not treated as a “business entity” within the meaning of Regulations Section 301.7701-3, 
and (ii) this Trust Agreement shall be interpreted and enforced so as to be in compliance with the 
requirements of Rev. Rul. 2004-86, 2004-33 I.R.B. 191. 

For federal income tax purposes, after the issuance of the Conversion Notice, the Trust is intended to be 
and shall constitute an investment trust pursuant to Regulations Section 301.7701-4(c) and a “grantor trust” 
under Subpart E of Part 1, Subchapter J of the Code (Code Sections 671 - 679) and shall not constitute a 
“business entity.” 

ARTICLE 4 
CONCERNING THE DELAWARE TRUSTEE, INDEPENDENT TRUSTEE AND SIGNATORY 

TRUSTEE 

Section 4.1 Power and Authority. The Delaware Trustee shall have the power and authority, 
and is hereby authorized and empowered, to (i) accept legal process served on the Trust in the State of 
Delaware, and (ii) execute any certificates that are required to be executed under the Statutory Trust Act 
and file such certificates in the office of the Secretary of State, and take sure action or refrain from taking 
such action under this Trust Agreement as may be directed in a writing delivered to the Delaware Trustee 
by the Manager; provided, however, that the Delaware Trustee shall not be required to take or refrain from 
taking any such action if the Delaware Trustee shall believe, or shall have been advised by counsel, that 
such performance is likely to involve the Delaware Trustee in personal liability or is contrary to the terms 
of this Trust Agreement or of any document contemplated hereby to which the Trust or the Delaware 
Trustee is or becomes a party or is otherwise contrary to law. The Manager agrees not to instruct the 
Delaware Trustee to take any action that is contrary to the terms of this Trust Agreement or of any document 
contemplated hereby to which the Trust or the Delaware Trustee is or becomes a party or that is otherwise 
contrary to law. Other than as expressly provided for in this Trust Agreement, the Trustees shall have no 
duty to take any action for or on behalf of the Trust. 

Section 4.2 Trustees May Request Direction. If at any time the Delaware Trustee determines 
that it requires or desires guidance regarding the application of any provision of this Trust Agreement or 
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any other document, or regarding action that must or may be taken in connection herewith or therewith, or 
regarding compliance with any direction it received hereunder, then the Delaware Trustee may deliver a 
notice to a court of applicable jurisdiction requesting written instructions as to the desired course of action, 
and such instructions from the court shall constitute full and complete authorization and protection for 
actions taken and other performance by the Delaware Trustee in reliance thereon. Until the Delaware 
Trustee has received such instructions after delivering such notice, it shall be fully protected in refraining 
from taking any action with respect to the matters described in such notice.  

Section 4.3 Trustees’ Capacities. In accepting the trust hereby created, Delaware Trust 
Company acts solely as the Delaware Trustee and the Independent Trustee hereunder and not in its 
individual capacity, and all Persons having any claim against the Delaware Trustee or Independent Trustee 
by reason of the transactions contemplated by this Trust Agreement, the Transaction Documents, or any 
other document shall look only to the Trust Estate for payment or satisfaction thereof. Notwithstanding any 
provision of this Trust Agreement or any other document to the contrary, under no circumstances shall the 
Trustees, in their individual capacities or in their separate capacities as Trustees, (i) have any duty to choose 
or supervise, nor shall it have any liability for the actions or inactions of, the Manager or any officer, 
manager, employee, or other Person (other than Delaware Trust Company and its own employees), or (ii) 
be liable or responsible for, or obligated to perform, any contract, representation, warranty, obligation or 
liability of the Trust, the Manager, or any officer, manager, employee, or other Person (other than Delaware 
Trust Company and its own employees); provided, however, that this limitation shall not protect the 
Delaware Trustee against any liability to the Beneficial Owners to which it would otherwise be subject by 
reason of its willful misconduct, bad faith, fraud or gross negligence in the performance of its duties under 
this Trust Agreement. Under no circumstances shall the Delaware Trustee or Independent Trustee (i) be 
personally liable for any representation, warranty, covenant, agreement or indebtedness of the Trust; or (ii) 
be liable for any punitive, exemplary, consequential, special, indirect or other damages for a breach of this 
Agreement. 

Section 4.4 Independent Trustee. The Independent Trustee must not (a) have any fiduciary 
duties to the beneficial owners or any other Person bound by the Trust Agreement, and (b) be liable to the 
Trust, any Beneficial Owner or any other Person bound by the Trust Agreement for breach of contract or 
breach of duties (including fiduciary duties), unless the Independent Trustee acted in bad faith or engaged 
in willful misconduct. 

Section 4.5 Duties. None of the Delaware Trustee or any successor trustee shall have any duty 
or obligation under or in connection with this Trust Agreement, the Trust, or any transaction or document 
contemplated hereby, except as expressly provided by the terms of this Trust Agreement, and no implied 
fiduciary or other duties or obligations shall be read into this Trust Agreement against the Delaware Trustee 
or any successor trustee. The right of the Delaware Trustee to perform any discretionary act enumerated 
herein shall not be construed as a duty. To the fullest extent permitted by applicable law, including without 
limitation Section 3806 of the Statutory Trust Act, the Delaware Trustee and any successor trustee (i) shall 
have no duties (fiduciary or otherwise) to any Person other than the Trust and the Beneficial Owners, and 
all such duties (including only those fiduciary duties expressly set forth herein as being fiduciary in nature) 
shall be restricted to those duties (including fiduciary duties) expressly set forth in this Trust Agreement, 
and (ii) shall have no liability (including no liability for breach of contract or breach of duty) to any Person 
other than the Trust and the Beneficial Owners, and all such liability shall be restricted to those liabilities 
expressly set forth in this Trust Agreement and only those which are due to its willful misconduct, bad faith, 
fraud or gross negligence in the performance of its duties under this Trust Agreement; provided, however, 
no provision of this Trust Agreement is intended to or shall eliminate the implied contractual covenant of 
good faith and fair dealing or limit or eliminate liability for any act or omission that constitutes a bad faith 
violation of the implied contractual covenant of good faith and fair dealing. 
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Section 4.6 Indemnification. The Beneficial Owners and the Trust, jointly and severally, 
hereby agree to: (i) reimburse the Person serving as Delaware Trustee and Independent Trustee and/or any 
successor trustee for all reasonable expenses (including reasonable fees and expenses of counsel and other 
professionals), incurred in connection with the negotiation, execution, delivery, or performance of, or 
exercise of rights or powers under, this Trust Agreement; (ii) to the fullest extent permitted by law, 
indemnify, defend and hold harmless the Person serving as Delaware Trustee and Independent Trustee 
and/or any successor trustee, and the officers, directors, employees and agents of the Person serving as 
Delaware Trustee and Independent Trustee and/or any successor trustee (collectively, including the Trustee 
and/or any successor trustee in its individual capacity, the “Trustee Indemnified Persons”) from and 
against any and all losses, damages, liabilities, claims, actions, suits, costs, expenses, disbursements 
(including the reasonable fees and expenses of counsel and other professionals), taxes and penalties of any 
kind and nature whatsoever (collectively, “Trustee Covered Expenses”), to the extent that such Trustee 
Covered Expenses arise out of or are imposed upon or asserted at any time against any such Trustee 
Indemnified Persons, including without limitation on the basis of ordinary negligence on the part of any 
such Trustee Indemnified Persons, with respect to or in connection with this Trust Agreement, the Trust, or 
any transaction or document contemplated hereby; provided, however, that the Beneficial Owners or the 
Trust shall not be required to indemnify a Trustee Indemnified Person for Trustee Covered Expenses to the 
extent such Trustee Covered Expenses result from the willful misconduct, bad faith, fraud or gross 
negligence of such Trustee Indemnified Person; and (iii) to the fullest extent permitted by law, advance to 
each such Trustee Indemnified Person Trustee Covered Expenses incurred by such Trustee Indemnified 
Person in defending any claim, demand, action, suit or proceeding, in connection with this Trust Agreement, 
the Trust, or any transaction or document contemplated hereby, prior to the final disposition of such claim, 
demand, action, suit or proceeding, only upon receipt by any Beneficial Owner of an undertaking, by or on 
behalf of such Trustee Indemnified Person, to repay such amount if a court of competent jurisdiction renders 
a final, nonappealable judgment that includes a specific finding of fact that such Trustee Indemnified Person 
is not entitled to be indemnified therefor under this Section 4.5. The obligations of the Beneficial Owners 
and the Trust under this Section 4.5 shall survive the resignation or removal of the Trustees, shall survive 
the dissolution and termination of the Trust, and shall survive the termination, amendment, supplement, 
and/or restatement of this Trust Agreement; provided, however, a Beneficial Owner shall be released from 
and relieved of any and all obligations under this Section 4.5 that relate to any acts or events occurring in 
their entirety after the date on which such Beneficial Owner no longer owns any Beneficial Interest in the 
Trust. So long as any obligation evidenced or secured by the Financing Documents is outstanding, no 
indemnity payment from funds of the Trust (as distinct from funds from other sources, such as insurance) 
of any indemnity pursuant to this Section 4.5 shall be payable from amounts allocable to the Lender 
pursuant to the Financing Documents. Any indemnification set forth in this Trust Agreement shall be fully 
subordinate to the First Mortgage Loan and shall not constitute a claim against the Trust in the event its 
cash flow is insufficient to pay its obligations, nor shall it constitute a claim against any Beneficial Owner. 
Notwithstanding anything to the contrary in the above, in all cases, the indemnification provided under this 
Section 4.5 shall be limited to and only paid out of the Trust Estate. 

Section 4.7 Removal; Resignation; Succession. The Delaware Trustee and Independent 
Trustee may resign at any time by giving at least sixty (60) days’ prior written notice to the Manager. The 
Manager may at any time remove the Delaware Trustee and Independent Trustee for cause by written notice 
to the Trustees. Cause shall only result from the willful misconduct, bad faith, or fraud or gross negligence 
of the Trustees. Such resignation or removal shall be effective upon the acceptance of appointment by a 
successor trustee as hereinafter provided. In case of the removal or resignation of a trustee, the Manager 
may appoint a successor by written instrument. If a successor trustee shall not have been appointed within 
sixty (60) days after the giving of such notice, the Delaware Trustee, the Independent Trustee or any of the 
Beneficial Owners may apply to any court of competent jurisdiction in the United States to appoint a 
successor trustee to act until such time, if any, as a successor shall have been appointed as provided above. 
Any successor so appointed by such court shall immediately and without further act be superseded by any 
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successor appointed as provided above within one year from the date of the appointment by such court. 
Any successor, however appointed, shall execute and deliver to its predecessor trustee an instrument 
accepting such appointment, and thereupon such successor, without further act, shall become vested with 
all the estates, properties, rights, powers, duties and trusts of the predecessor trustee in the trusts hereunder 
with like effect as if originally named the Trustee herein; but upon the written request of such successor, 
such predecessor shall execute and deliver an instrument transferring to such successor, upon the trusts 
herein expressed, all the estates, properties, rights, powers, duties and trusts of such predecessor, and such 
predecessor shall duly assign, transfer, deliver and pay over to such successor all monies or other property 
then held by such predecessor upon the trusts herein expressed. Any right of the Beneficial Owners against 
a predecessor trustee in its individual capacity shall survive the resignation or removal of such predecessor, 
shall survive the dissolution and termination of the Trust, and shall survive the termination, amendment, 
supplement, and/or restatement of this Trust Agreement. 

Any successor Delaware Trustee, however appointed, shall be a bank or trust company satisfying 
the requirements of Section 3807(a) of the Statutory Trust Act. Any corporation into which the Delaware 
Trustee or Independent Trustee may be merged or converted or with which it may be consolidated, or any 
corporation resulting from any merger, conversion or consolidation to which such Delaware Trustee or 
Independent Trustee shall be a party, or any corporation to which substantially all the corporate trust 
business of the Delaware Trustee or Independent Trustee may be transferred, shall, subject to the preceding 
sentence, be the Delaware Trustee or Independent Trustee under this Trust Agreement without further act. 

Section 4.8 Fees and Expenses. The Delaware Trustee and Independent Trustee shall receive 
as compensation for its services hereunder such fees as have been separately agreed upon between the 
Depositor, the Delaware Trustee and the Independent Trustee. The Delaware Trustee and Independent 
Trustee shall not have any obligation by virtue of this Trust Agreement to spend any of its/their own funds, 
or to take any action that could result in its/their incurring any cost or expense. 

Section 4.9 Signatory Trustee. The Manager may appoint in its sole discretion, from time to 
time, a Signatory Trustee to serve with the Delaware Trustee for the limited purpose of executing any 
documentation that may require the signature of an authorized representative of the Trust. The Trust hereby 
grants the Signatory Trustee the power, acting alone, to sign documents on behalf of the Trust pursuant to 
the terms of this Section 4.8. The Manager may appoint additional Signatory Trustees and replace any 
Signatory Trustee. The Signatory Trustee shall not receive any compensation for its services. The initial 
Signatory Trustee shall be the Manager. 

ARTICLE 5 
CONCERNING THE MANAGER 

Section 5.1 Power and Authority. The investment activities and affairs of the Trust shall be 
managed exclusively by or under the direction of the Manager. The Manager shall have the power and 
authority, and is hereby authorized and empowered, to manage the Trust Estate and the investment activities 
and affairs of the Trust, subject to and in accordance with the terms and provisions of this Trust Agreement, 
provided that the Manager shall have no power to engage on behalf of the Trust in any activities that the 
Trust could not engage in directly, and further provided that the Manager shall at all times be subject to the 
terms and provisions of the Trust Agreement. The Manager shall have the power and authority, and is 
hereby authorized, empowered, and directed by the Trust, to enter into, execute and deliver, and to cause 
the Trust to perform its obligations under, each of the Transaction Documents to which the Trust is or 
becomes a party or signatory, and in furtherance thereof, the Class 2 Beneficial Owner, at any time prior to 
the issuance of the Conversion Notice, may confirm such authorization, empowerment, and direction and 
otherwise direct the Manager in connection with the investment activities and affairs of the Trust. 
Notwithstanding the other provisions of this Section 5.1, the Manager shall have the power and authority 
to cause the Trust to (i) acquire the Real Estate; and (ii) execute and deliver the Master Lease and Financing 
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Documents in connection with the acquisition of the Real Estate following the issuance of the Conversion 
Notice (but, except as otherwise provided herein, shall not have the power to renegotiate, amend, or restate 
the Master Lease and Financing Documents following the issuance of the Conversion Notice). For the 
avoidance of doubt, the Manager is hereby authorized to approve or disapprove any action or proceeding 
that would lead to an Insolvency Event in respect of the Trust. 

Section 5.2 Manager’s Capacity. The Manager acts solely as an agent of the Trust and not in 
its individual capacity, and all Persons having any claim against the Manager by reason of the transactions 
contemplated by this Trust Agreement, the Transaction Documents, or any other document shall look only 
to the Trust Estate for payment or satisfaction thereof. Notwithstanding any provision of this Trust 
Agreement to the contrary, the Manager shall not have any liability to any Person except for its own fraud 
or gross negligence. 

Section 5.3 Duties. 

(a) The Manager has primary responsibility for performing the administrative actions 
set forth in this Section 5.3. In addition, the Manager shall have the obligations with respect to a potential 
sale of the Trust Estate set forth in Article 9. The Manager shall have no duty or obligation to comply with 
any directive from any Beneficial Owner with respect to the Trust Estate. The Manager shall not have any 
duty or obligation under or in connection with this Trust Agreement, the Trust, or any transaction or 
document contemplated hereby, except as expressly provided by the terms of this Trust Agreement, and no 
implied duties or obligations shall be read into this Trust Agreement against the Manager. The right of the 
Manager to perform any discretionary act enumerated herein shall not be construed as a duty. To the fullest 
extent permitted by applicable law, including without limitation Section 3806 of the Statutory Trust Act, 
(i) the Manager’s duties and liabilities relating thereto to the Trust and the Beneficial Owners shall be 
restricted to those duties expressly set forth in this Trust Agreement and liabilities relating thereto, and (ii) 
the Manager has no fiduciary duties whatsoever to the Trust or to Beneficial Owners. 

(b) Without limiting the generality of Section 5.3(a) above, upon and after the issuance 
of the Conversion Notice, the Manager, for and on behalf of the Trust, is hereby authorized and directed to 
take each of the following actions necessary to conserve and protect the Trust Estate: 

(i) acquiring the Real Estate and receiving the cash sufficient to enable the 
Trust to acquire the Real Estate, pursuant to the Purchase Contract and subject to the Leases 
and entering into the Master Lease and the First Mortgage Loan; 

(ii) complying with the terms of the Financing Documents; 

(iii) collecting rents and making distributions in accordance with Article 7; 

(iv) entering into any agreement for purposes of completing tax-free exchanges 
of real property with a “qualified intermediary” as defined in Regulation Section 1.1031(k)-
1(g)(4); 

(v) notifying the relevant parties of any default by them under the Transaction 
Documents; and 

(vi) solely to the extent necessitated by the bankruptcy or insolvency of the 
Master Tenant or any other Tenant of the Real Estate, if the Trust has not terminated under 
Section 9.2, entering into a new lease with respect to the Real Estate or renegotiating or 
refinancing any debt secured by the Real Estate (including, without limitation, the First 
Mortgage Loan). 
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The foregoing notwithstanding, from and after the issuance of the Conversion Notice, under no 
circumstances shall the power or authority of the Manager include the ability to take any actions which 
would cause the Trust to cease to constitute an “investment trust” within the meaning of Regulation Section 
301.7701-4(c). After issuance of the Conversion Notice, the power and authority of the Manager shall be 
strictly and narrowly construed so as to preserve and protect the status of the Trust as an “investment trust” 
for Federal income tax purposes. 

(c) The Manager or a third party recordkeeping services provider engaged by the Trust 
shall keep customary and appropriate books and records relating to the Trust and the Trust Estate and shall 
certify reports regarding the same to the Lender, if required by the Financing Documents. The Manager or 
such third party recordkeeping services provider engaged by the Trust shall maintain appropriate books and 
records in order to provide reports of income and expenses to each Beneficial Owner as necessary for such 
Beneficial Owner to prepare his/her income tax returns regarding the Trust Estate. 

(d) The Manager shall promptly furnish to the Beneficial Owners copies of any 
reports, notices, requests, demands, certificates, financial statements and any other writings that the 
Financing Documents require that the Manager distribute to the Beneficial Owners (unless the Manager 
reasonably believes the same have been already sent directly to the Beneficial Owners in which case the 
Manager shall have no obligation to re-distribute them). 

(e) The Manager shall not be required to act or refrain from acting under this Trust 
Agreement or the Financing Documents if the Manager reasonably determines, or has been advised by 
counsel, that such actions or inactions may result in personal liability, unless the Manager is indemnified 
by the Trust and the Beneficial Owners against any liability and costs (including reasonable legal fees and 
expenses) which may result in a manner and form reasonably satisfactory to the Manager. 

(f) The Manager shall not, on its own behalf (in contrast to actions that the Manager 
is required to perform on behalf of the Trust), have any duty to (i) file, record or deposit any document or 
to maintain any such filing, recording or deposit or to refile, rerecord or redeposit any such document, (ii) 
obtain or maintain any insurance on the Real Estate, (iii) maintain the Real Estate, (iv) pay or discharge any 
tax levied against any part of the Trust Estate, (v) confirm, verify, investigate or inquire into the failure to 
receive any reports or financial statements from any party obligated under the Financing Documents to 
provide such, or (vi) inspect the Real Estate at any time or to ascertain or inquire as to the performance or 
observance of any of the covenants of any Person under the Financing Documents. 

(g) The Manager shall manage, control, dispose of or otherwise deal with the Trust 
Estate in its discretion, subject to any restrictions or obligations set forth in the Financing Documents or in 
this Trust Agreement. 

(h) The Manager shall provide to each Person who becomes a Beneficial Owner a 
copy of this Trust Agreement at or before the time such Person becomes a Beneficial Owner. 

(i) The Manager shall provide to the Delaware Trustee a copy of the initial Ownership 
Records and updated copies contemporaneously with each revision thereto. 

Section 5.4 Indemnification. The Class 1 Beneficial Owners and the Trust, jointly and 
severally, hereby agree to (i) reimburse the Manager for all reasonable expenses (including reasonable fees 
and expenses of counsel and other professionals), incurred in connection with the negotiation, execution, 
delivery, or performance of, or exercise of rights or powers under, this Trust Agreement, (ii) to the fullest 
extent permitted by law, indemnify, defend and hold harmless the Manager, and the officers, directors, 
employees and agents of the Manager (collectively, including the Manager, the “Manager Indemnified 
Persons”) from and against any and all losses, damages, liabilities, claims, actions, suits, costs, expenses, 
disbursements (including the reasonable fees and expenses of counsel and other professionals), taxes and 
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penalties of any kind and nature whatsoever (collectively, “Manager Covered Expenses”), to the extent 
that such Manager Covered Expenses arise out of or are imposed upon or asserted at any time against such 
Manager Indemnified Persons, including without limitation on the basis of ordinary negligence on the part 
of any such Manager Indemnified Persons, with respect to or in connection with this Trust Agreement, the 
Trust, or any transaction or document contemplated hereby; provided, however, that the Class 1 Beneficial 
Owners shall not be required to indemnify a Manager Indemnified Person for Manager Covered Expenses 
to the extent such Manager Covered Expenses result from the fraud or gross negligence of such Manager 
Indemnified Person, and (iii) to the fullest extent permitted by law, advance to each such Manager 
Indemnified Person, Manager Covered Expenses incurred by such Manager Indemnified Person in 
defending any claim, demand, action, suit or proceeding, in connection with this Trust Agreement, the 
Trust, or any transaction or document contemplated hereby, prior to the final disposition of such claim, 
demand, action, suit or proceeding upon receipt by any Class 1 Beneficial Owner of an undertaking, by or 
on behalf of such Manager Indemnified Person, to repay such amount unless a court of competent 
jurisdiction renders a final, nonappealable judgment that includes a specific finding of fact that such 
Manager Indemnified Person is not entitled to be indemnified therefor under this Section 5.4. The 
obligations of the Class 1 Beneficial Owners and the Trust under this Section 5.4 shall survive the 
resignation or removal of the Manager, shall survive the dissolution and termination of the Trust, and shall 
survive the termination, amendment, supplement, and/or restatement of this Trust Agreement. So long as 
any obligation evidenced or secured by the Financing Documents is outstanding, no indemnity payment 
from funds of the Trust (as distinct from funds from other sources, such as insurance) of any indemnity 
pursuant to this Section 5.4 shall be payable from amounts allocable to the Lender pursuant to the Financing 
Documents. Any indemnification set forth in this Trust Agreement shall be fully subordinate to the First 
Mortgage Loan and shall not constitute a claim against the Trust in the event its cash flow is insufficient to 
pay its obligations, nor shall it constitute a claim against any Beneficial Owner. Notwithstanding anything 
to the contrary in the above, in all cases, the indemnification obligations of the Class 1 Beneficial Owners 
under this Section 5.4 shall be limited to and only paid out of the Trust Estate. 

Section 5.5 Fees and Expenses. Except as set forth in Section 9.4, the Manager shall receive 
no compensation for its services as Manager. The Manager shall not have any obligation by virtue of this 
Trust Agreement to spend any of its own funds, or to take any action that could result in its incurring any 
cost or expense. 

Section 5.6 Sale of Trust Estate by Manager Is Binding. Any sale or other conveyance of 
the Trust Estate or any part thereof by the Manager made for and on behalf of the Trust pursuant to the 
terms of this Trust Agreement shall bind the Trust and the Beneficial Owners and be effective to transfer 
or convey all rights, title and interest of the Trust and the Beneficial Owners in and to the Trust Estate. 

Section 5.7 Removal/Resignation; Succession. The Manager may resign at any time by 
giving at least thirty (30) days’ prior written notice to the Delaware Trustee. The Delaware Trustee may, (i) 
at all times prior to the payment in full of the First Mortgage Loan, or (ii) at any time thereafter, either (I) 
remove the Manager for cause by written notice to the Manager, or (II) limit the duties of the Manager 
under this Trust Agreement. Further, “cause” sufficient to warrant a vote for removal shall exist only in the 
event of the fraud or gross negligence of the Manager which causes material damage to, or diminution in 
value of, the Trust Estate. Such resignation or removal shall be effective upon the acceptance of 
appointment by a successor Manager as hereinafter provided. In case of the removal or resignation of the 
Manager, the Trustees, may appoint a successor by written instrument. If a successor Manager shall not 
have been appointed within fifteen (15) days after the giving of such notice, the Manager or any of the 
Beneficial Owners may apply to any court of competent jurisdiction in the United States to appoint a 
successor Manager to act until such time, if any, as a successor shall have been appointed as provided 
above. Any successor so appointed by such court shall immediately and without further act be superseded 
by a successor appointed as provided above within one (1) year from the date of the appointment by such 
court. Any successor, however appointed, shall execute and deliver to its predecessor Manager an 
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instrument accepting such appointment, and thereupon such successor, without further act, shall become 
vested with all the rights, powers and duties of the predecessor Manager in the trust hereunder with like 
effect as if originally named the Manager herein; but upon the written request of such successor, such 
predecessor shall execute and deliver an instrument transferring to such successor, upon the trust herein 
expressed, all the rights, powers and duties of such predecessor. Any right of the Beneficial Owners against 
a predecessor Manager in its individual capacity shall survive the resignation or removal of such 
predecessor Manager, shall survive the dissolution and termination of the Trust, and shall survive the 
termination, amendment, supplement, and./or restatement of this Trust Agreement.  

ARTICLE 6 
BENEFICIAL INTERESTS 

Section 6.1 Issuance of Class 1 and Class 2 Beneficial Ownership Certificates. 

(a) The Depositor shall contribute an amount of cash sufficient together with the net 
proceeds of the First Mortgage Loan, cash and the net proceeds as of the Closing Date from the sale of the 
Class 1 Beneficial Interests (taking into account any reasonable costs, fees, expenses and reserves required 
to be funded out of such proceeds) to enable the Trust to acquire the Real Estate; and the Trust shall issue 
a Class 2 Beneficial Ownership Certificate to the Depositor in exchange for such contributions. The Class 
2 Beneficial Ownership Certificate, in substantially the form set forth in Exhibit B-2, with such appropriate 
insertions, omissions, substitutions, endorsements and other variations as are required by this Trust 
Agreement, and with such letters, numbers or other marks of identification and such legends and 
endorsements placed thereon as may, consistent herewith, be approved by the Manager, shall be issued in 
registered form and delivered to, and registered in the name of, the Depositor. Each Class 2 Beneficial 
Ownership Certificate shall be printed and dated the date of its execution. Any portion of any Class 2 
Beneficial Ownership Certificate may be set forth on the reverse or subsequent pages thereof. The Class 2 
Beneficial Ownership Certificate shall be printed, lithographed, typewritten, mimeographed, photocopied 
or otherwise produced or may be produced in any other manner as may, consistently herewith, be 
determined by the Manager. While the Class 2 Beneficial Interests are held by a single Beneficial Owner 
such Certificate shall represent ownership of the entire Percentage Share from time to time of the Class 2 
Beneficial Interests. If, at any time, the Class 2 Beneficial Interests are held by more than one Beneficial 
Owner, each Class 2 Beneficial Ownership Certificate shall represent ownership of the Percentage Share 
of the Beneficial Interests to which it corresponds.  

(b) Following the issuance of the Conversion Notice, on or after the Closing Date one 
or more Investors who have executed Purchase Agreement(s) and contributed cash to the Trust shall be 
issued Class 1 Beneficial Ownership Certificates, in substantially the form set forth in Exhibit B-1, with 
such appropriate insertions, omissions, substitutions and other variations to evidence their investment and 
as are otherwise required by this Trust Agreement, and with such letters, numbers or other marks of 
identification and such legends and endorsements placed thereon as may, consistent herewith, be approved 
by the Manager. Such Class 1 Beneficial Ownership Certificates shall be issued in registered form and 
delivered to, and registered in the name of, the applicable Investor. Notwithstanding the foregoing, no Class 
1 Beneficial Owner, and no assignee or transferee of a Class 1 Beneficial Interest, may own more than a 
forty-nine percent (49.0%) Percentage Share of the aggregate Class 1 Beneficial Ownership Certificates, 
and any purported issuance of a Class 1 Beneficial Ownership Certificate in violation of the foregoing shall 
be null, void and of no effect whatsoever. Each Class 1 Beneficial Ownership Certificate shall be printed 
and dated the date of its execution. Any portion of any Class 1 Beneficial Ownership Certificate may be set 
forth on the reverse or subsequent pages thereof. The Class 1 Beneficial Ownership Certificate shall be 
printed, lithographed, typewritten, mimeographed, photocopied or otherwise produced or may be produced 
in any other manner as may, consistently herewith, be determined by the Manager.  
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(c) The Manager is hereby authorized to execute each Beneficial Ownership 
Certificate for and on behalf of the Trust by the manual signature of any duly authorized officer of the 
Manager, such execution to constitute the authentication thereof. 

(d) Each Beneficial Ownership Certificate bearing the manual signature of any 
individual who at the time such Beneficial Ownership Certificate was executed was a duly authorized 
officer of the Manager shall bind the Trust, notwithstanding that any such individual has ceased to hold 
such office or to be a duly authorized officer of the Manager prior to the delivery of such Beneficial 
Ownership Certificate or at any time thereafter. No Beneficial Ownership Certificate shall be valid for any 
purpose unless it is executed on behalf of the Trust by the Manager. The signature of a duly authorized 
officer of the Manager on any Beneficial Ownership Certificate shall be conclusive evidence that such 
Beneficial Ownership Certificate has been duly executed and authenticated under this Trust Agreement. 

(e) Any Beneficial Owner shall be deemed, by virtue of the acceptance of such 
Beneficial Ownership Certificate or beneficial interest therein, to have agreed, accepted and become bound 
by, and subject to, the provisions of this Trust Agreement. Each Beneficial Owner hereby acknowledges 
and agrees that, in its capacity as a Beneficial Owner, it has no ability either to (i) petition for a partition of 
the assets of the Trust, (ii) file a petition in bankruptcy on behalf of the Trust, or (iii) take any action that 
consents to, aids, supports, solicits or otherwise cooperates in the filing of an involuntary bankruptcy 
proceeding involving the Trust.  

(f) Notwithstanding anything to the contrary in this Trust Agreement, any provisions 
of this Trust Agreement relating to Beneficial Ownership Certificates shall be construed as optional, and it 
shall be within the Manager’s sole discretion as to whether or not the Trust issues Beneficial Ownership 
Certificates pursuant to the terms and provisions of this Trust Agreement or, in the alternative, determines 
and evidences the fact of ownership of a Beneficial Interest in the Trust by registration or otherwise as 
contemplated in Section 3801(a) of the Statutory Trust Act. 

Section 6.2 Ownership Records. The Manager shall at all times be the Person at whose office 
a Beneficial Ownership Certificate may be presented or surrendered for registration of transfer or for 
exchange and where notices and demands to or upon the Trust in respect of a Beneficial Ownership 
Certificate may be served. The Manager shall keep or otherwise engage a third party recordkeeping service 
provider to maintain the Ownership Records, which shall include records of the transfer and exchange of 
Beneficial Interests. Notwithstanding any provision of this Trust Agreement to the contrary, transfer of a 
Beneficial Interest in the Trust, or of any right, title or interest therein, shall occur only upon and by virtue 
of the entry of such transfer in the Ownership Records. In the event of any transfer not prohibited under the 
terms of this Trust Agreement, the Manager shall issue a new Beneficial Ownership Certificate setting forth 
the current percentage interest in the Trust held by such new Beneficial Owner, the transferring Beneficial 
Owner shall surrender its Beneficial Ownership Certificate for cancellation and if applicable the Manager 
shall issue a new Beneficial Ownership Certificate setting forth the Beneficial Interest retained by any 
transferring Beneficial Owner. The Beneficial Ownership Certificates may not be negotiated, endorsed or 
otherwise transferred to a holder in violation of Section 6.4, 6.5 or 6.6. 

Section 6.3 Mutilated, Destroyed, Lost or Stolen Beneficial Ownership Certificates. If any 
Beneficial Ownership Certificate shall become mutilated, destroyed, lost or stolen, the Trust shall, upon the 
written request of the holder of any Beneficial Ownership Certificate thereof and presentation of the 
Beneficial Ownership Certificate or satisfactory evidence of destruction, loss or theft thereof to the 
Manager, issue and deliver in exchange therefor or in replacement thereof, a new Beneficial Ownership 
Certificate in the name of such Beneficial Owner evidencing the same Beneficial Interest and dated the date 
of its execution. If the Beneficial Ownership Certificate being replaced has become mutilated, such 
Beneficial Ownership Certificate shall be surrendered to the Manager. If the Beneficial Ownership 
Certificate being replaced has been destroyed, lost or stolen, the Beneficial Owner thereof shall furnish to 
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the Trust and the Manager (i) a written indemnity by such Beneficial Owner to the Trust and the Manager 
which provides for such Person to save the Trust and the Manager harmless; and (ii) evidence satisfactory 
to the Trust and the Manager of the destruction, loss or theft of such Beneficial Ownership Certificate and 
of the ownership thereof. The applicable Beneficial Owner shall pay any tax imposed in connection 
therewith. 

Section 6.4 Restrictions on Transfer. Except for a Permitted Transfer, the prior written 
consent of the Manager, which may be withheld in its sole and absolute discretion, is required in connection 
with the assignment or transfer of all or any portion of the Beneficial Interest of any Beneficial Owner. All 
expenses of any such transfer shall be paid by the assigning or transferring Beneficial Owner. In addition, 
no Class 1 Beneficial Owner, and no assignee or transferee of a Class 1 Beneficial Interest, may own more 
than a forty-nine percent (49.0%) Percentage Share of the aggregate Class 1 Beneficial Ownership 
Certificates, and any purported transfer or assignment of a Class 1 Beneficial Interest in violation of the 
foregoing shall be null, void and of no effect whatsoever. 

Section 6.5 Conditions to Admission of New Beneficial Owners. Any assignee or transferee 
of a Class 1 Beneficial Owner shall become a Class 1 Beneficial Owner only upon such assignee’s or 
transferee’s written acceptance and adoption of this Trust Agreement, as manifested by its execution and 
delivery to the Manager of an executed agreement substantially in the form of Exhibit E, plus the issuance 
by the Trust of a new Class 1 Beneficial Ownership Certificate to such assignee or transferee, copies of 
which will be provided by the Manager to the Trustees. Any assignee or transferee of a Class 2 Beneficial 
Owner shall become a Class 2 Beneficial Owner upon the transfer of such Class 2 Beneficial Interests in 
accordance with Section 6.2 hereof and shall be deemed to have accepted and adopted the terms of this 
Trust Agreement upon the completion of such transfer. 

Section 6.6 Limit on Number of Beneficial Owners. Notwithstanding anything to the 
contrary in this Trust Agreement, the Trust shall at no time have more than one thousand nine hundred and 
ninety-nine (1,999) Beneficial Owners. Any transfer that results in a violation of the preceding sentence 
shall, to the fullest extent permitted by law, be null, void and of no effect whatsoever. 

Section 6.7 Representations and Acknowledgments of Beneficial Owners. Each Beneficial 
Owner hereby represents and warrants that it (i) is not acquiring its Beneficial Interest with a view to any 
distribution thereof in a transaction that would violate the Securities Act or the securities laws of any state 
of the United States; and (ii) is aware of the restrictions on transfer that are applicable to the Beneficial 
Interests and will not offer, sell, pledge or otherwise transfer its Beneficial Interest except in compliance 
with all terms and conditions of this Trust Agreement and applicable securities laws and regulations. Each 
Beneficial Owner hereby acknowledges that (y) no Beneficial Interest may be sold, transferred or otherwise 
disposed of unless expressly permitted hereunder and it is registered or qualified under the Securities Act 
and all other applicable laws of any applicable jurisdiction or an exemption therefrom is available in 
accordance with all other laws of any applicable jurisdiction; and (z) no Beneficial Interest has been or is 
expected to be registered under the Securities Act, and accordingly, all Beneficial Interests are subject to 
restrictions on transfer. 

Section 6.8 Status of Relationship. This Trust Agreement shall not be interpreted to impose 
a partnership or joint venture relationship on the Beneficial Owners either at law or in equity. Accordingly, 
no Beneficial Owner shall have any liability for the debts or obligations incurred by any other Beneficial 
Owner, with respect to the Trust Estate, or otherwise, and no Beneficial Owner shall have any authority, 
other than as specifically provided herein, to act on behalf of any other Beneficial Owner or to impose any 
obligation on any other Beneficial Owner with respect to the Trust Estate. Neither the power to give 
direction to the Trustees, the Manager, or any other Person nor the exercise thereof by any Beneficial Owner 
shall cause such Beneficial Owner to have duties (including fiduciary duties) or liabilities relating thereto 
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to the Trust or to any Beneficial Owner. For the avoidance of doubt, the Manager has no fiduciary duties 
to Beneficial Owners.  

Section 6.9 No Legal Title to Trust Estate. The Beneficial Owners shall not have legal title 
to the Trust Estate. The death, incapacity, dissolution, termination, or bankruptcy of any Beneficial Owner, 
Manager or Delaware Trustee shall not result in the termination or dissolution of the Trust. 

Section 6.10 In-Kind Distributions. Except as expressly provided in Section 9.2, no Beneficial 
Owner (i) has an interest in specific Trust Estate or (ii) shall have any right to demand and receive from the 
Trust an in-kind distribution of the Trust Estate or any portion thereof. In addition, each Beneficial Owner 
expressly waives any right, if any, under the Statutory Trust Act to seek a judicial dissolution of the Trust, 
to terminate the Trust, or, to the fullest extent permit by law, to partition the Trust Estate. 

Section 6.11 Rights and Powers of Class 2 Beneficial Owner Prior to Conversion Notice. 
Prior to the issuance of the Conversion Notice, the Class 2 Beneficial Owner shall have the right and power, 
at its sole discretion (but subject to the restrictions in Article 3), to: 

(a) Contribute additional assets to the Trust; 

(b) Cause the Trust to negotiate or re-negotiate loans or leases; and 

(c) Cause the Trust to sell all or any portion of its assets and re-invest the proceeds of 
such sale or sales. 

It is expressly understood by the Class 2 Beneficial Owner that these powers are inconsistent with the ability 
to classify the Trust as an “investment trust” under Regulations Section 301.7701-4(c), and the Trust shall 
not be so classified prior to the issuance of the Conversion Notice. The Percentage Share of the Class 2 
Beneficial Owner prior to the issuance of any Class 1 Beneficial Interests (pursuant to Section 6.14 hereof) 
shall be one hundred percent (100.0%). 

Section 6.12 Issuance of Conversion Notice.  The Class 2 Beneficial Owner may, at any time 
in its sole discretion, issue the Conversion Notice to the Delaware Trustee and the Manager. Upon issuance 
of the Conversion Notice, the Class 2 Beneficial Owner shall no longer have any of the rights or powers set 
forth in Section 6.11. Instead, the Class 2 Beneficial Owner shall have only those rights and powers as 
apply to a Class 1 Beneficial Owner (as set forth in Section 6.13).  

Section 6.13 Rights and Powers of Class 1 Beneficial Owners. The Class 1 Beneficial Owners 
shall only have the right to receive distributions from the Trust as a result of the operations or sale of the 
Real Estate. The Class 1 Beneficial Owners shall not have the right or power to direct in any manner the 
Trust or the Manager in connection with the operation of the Trust or the actions of the Delaware Trustee 
or the Manager. In addition, the Class 1 Beneficial Owners shall not have the right or power to: 

(a) Contribute additional assets to the Trust; 

(b) Be involved in any manner in the operation or management of the Trust or its 
assets; 

(c) Cause the Trust to negotiate or re-negotiate loans or leases; or 

(d) Cause the Trust to sell its assets and re-invest the proceeds of such sale. 

Section 6.14 Contributions by the Class 1 Beneficial Owners; Issuance of Class 1 Beneficial 
Ownership Certificates; Reduction in Class 2 Beneficial Interests. The Trust shall issue Class 1 
Beneficial Ownership Certificates to Investors upon the contribution of cash to the Trust by the Investors 
in exchange for Class 1 Beneficial Interests. The Trust will issue Class 1 Beneficial Interests equivalent to 
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up to one hundred (100.0%) Percentage Share of the Trust. The amount of cash contributed by and the 
Percentage Share of, each Investor shall be determined by the Manager and shall be set forth in the Purchase 
Agreement for each Investor. All cash contributed by Investors in exchange for Class 1 Beneficial Interests 
shall be used first by the Trust to pay, subject to the Financing Documents, all reasonable and necessary 
costs of sale to the Investors of the Class 1 Beneficial Interests. In connection with each such sale of Class 
1 Beneficial Interests, the Trust shall repurchase a corresponding portion of the Class 2 Beneficial Interest 
then held by the Depositor. With respect to each contribution by a Class 1 Beneficial Owner and related 
repurchase of a portion of the Class 2 Beneficial Interest then held by the Depositor, the reduction of the 
Percentage Share of the Depositor shall be equal to the Percentage Share granted by the Trust to the 
contributing Class 1 Beneficial Owner. At such time, the Depositor shall surrender its Class 2 Beneficial 
Ownership Certificate for cancellation and issuance of a new Class 2 Beneficial Ownership Certificate 
reflecting the Depositor’s remaining Percentage Share, if any. Upon the sale of all of the Class 1 Beneficial 
Interests, the Depositor and any permitted assignee of the Class 2 Beneficial Interests will no longer have 
any Beneficial Interest in the Trust and no Class 2 Beneficial Interests will remain outstanding. For federal 
income tax purposes, all funds received by the Trust from the Investors after issuance of the Conversion 
Notice shall be treated as having been used to acquire the Real Estate and pay the associated costs and 
expenses in connection therewith. Moreover, all funds received by the Trust from the Investors after 
issuance of the Conversion Notice shall be used to repurchase a corresponding portion of the Class 2 
Beneficial Interest then held by the Depositor, so that in no event may such repurchase result in a net 
increase or decrease in the corpus of the Trust. 

ARTICLE 7 
DISTRIBUTIONS AND REPORTS 

Section 7.1 Payments From Trust Estate Only.  All payments to be made by the Manager 
under this Trust Agreement shall be from the Trust Estate. 

Section 7.2 Distributions in General.  The Manager shall distribute all available cash to the 
Beneficial Owners in accordance with their Percentage Shares on a monthly basis, but only after (i) paying 
or reimbursing the Delaware Trustee and then the Manager, respectively, for any claims subject to 
indemnification (including as provided in Sections 4.5 and 5.4, respectively) and for their respective 
reasonable fees and/or expenses actually incurred on behalf of the Trust, (ii) retaining such additional 
amounts as the Manager in its discretion determines are necessary to pay anticipated ordinary current and 
future Trust expenses (“Reserves”), and (iii) satisfying debt service and related expenses on the First 
Mortgage Loan and any other requirements imposed under the Financing Documents. Reserves and any 
other cash retained pursuant to this paragraph shall be invested by or on behalf of the Manager only in 
short-term obligations of (or guaranteed by) the United States, or any agency or instrumentality thereof and 
in certificates of deposit or interest-bearing bank accounts of any bank or trust companies having a 
minimum stated capital and surplus of $100,000,000 (a “Permitted Investment”). All such obligations 
must mature prior to the next distribution date, and be held to maturity. All amounts distributable to the 
Beneficial Owners pursuant to this Trust Agreement shall be paid by check or in immediately available 
funds by transfer to a banking institution with bank wire transfer facilities for the account of such Beneficial 
Owner, as instructed from time to time by such Beneficial Owner on the last Business Day of each calendar 
quarter. 

Section 7.3 Distribution Upon Dissolution. In the event of the Trust’s dissolution in 
accordance with Article 9 hereof, all of the Trust Estate as may then exist after the winding up of its affairs 
in accordance with the Statutory Trust Act (including without limitation subsections (d) and (e) of Section 
3808 of the Statutory Trust Act and providing for all costs and expenses, including any income or transfer 
taxes which may be assessed against the Trust, whether or not by reason of the dissolution of the Trust), 
shall, subject to Section 9.2, be distributed to those Persons who are then Beneficial Owners in their 
respective Percentage Shares. 
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Section 7.4 Cash and other Accounts; Reports by the Manager. The Manager shall be 
responsible for receiving all cash from the Master Tenant and placing such cash into one or more accounts 
as required under the distribution and investment obligations of the Trust under Section 7.2. The Manager 
shall furnish audited annual reports to each of the Beneficial Owners as to the amounts of rent received 
from the Master Tenant, the expenses incurred by the Trust with respect to the Real Estate (if any), the 
amount of any Reserves and the amount of the distributions made by the Trust to the Beneficial Owners. 

Section 7.5 Information. Upon written demand of the Manager made by a Beneficial Owner, 
which written demand may not be made more than once per calendar quarter, a Beneficial Owner shall have 
the right to receive a copy of this Trust Agreement and the Certificate of Trust, and any amendments to 
either of them, provided that such copy shall not contain any identifying information with regard to any 
other Beneficial Owner. Except as specifically set forth in Sections 7.4 or 7.5, or elsewhere in this Trust 
Agreement, no Beneficial Owner or group of Beneficial Owners shall have any right to demand or receive 
any information, report, or document from the Manager or Trustees. Without limiting the foregoing, no 
Beneficial Owner shall have the right under this Trust Agreement to receive, review, copy or inspect any 
list of the Beneficial Owners or any identifying information with regard to the Beneficial Owners, whether 
or not requested, and the Manager shall not have any obligation to provide such information. 
Notwithstanding anything to the contrary contained herein or the Statutory Trust Act, a Beneficial Owner 
or group of Beneficial Owners shall not have any of the rights to information or other rights set forth in 
§3819 of the Statutory Trust Act.  

ARTICLE 8 
RELIANCE; REPRESENTATIONS; COVENANTS 

Section 8.1 Good Faith Reliance. Neither the Delaware Trustee nor the Manager (including 
in its capacity as Signatory Trustee) shall incur any liability to anyone in acting upon any signature, 
instrument, notice, resolution, request, consent, order, certificate, report, opinion, bond or other document 
or paper reasonably and in good faith believed by such Person to be genuine and signed by the proper party 
or parties thereto. As to any fact or matter, the manner of ascertainment of which is not specifically 
described herein, the Delaware Trustee and the Manager may for all purposes hereof rely on a certificate, 
signed by or on behalf of the Person executing such certificate, as to such fact or matter, and such certificate 
shall constitute full protection of the Delaware Trustee and the Manager for any action taken or omitted to 
be taken by them in good faith in reliance thereon, and the Delaware Trustee and the Manager may 
conclusively rely upon any certificate furnished to such Person that on its face conforms to the requirements 
of this Trust Agreement. Each of the Delaware Trustee and the Manager may (i) exercise its powers and 
perform its duties by or through such attorneys and agents as it shall appoint with due care, and it shall not 
be liable for the acts or omissions of such attorneys and agents; and (ii) consult with counsel, accountants 
and other experts, and shall be entitled to rely upon the advice of counsel, accountants and other experts 
selected by it in good faith and shall be protected by the advice of such counsel and other experts in anything 
done or omitted to be done by it in accordance with such advice. In particular, no provision of this Trust 
Agreement shall be deemed to impose any duty on the Delaware Trustee or the Manager to take any action 
if such Person shall have been advised by counsel that such action may involve it in personal liability or is 
contrary to the terms hereof or to applicable law. For all purposes of this Trust Agreement, the Delaware 
Trustee shall be fully protected in relying upon the most recent Ownership Records delivered to it by the 
Manager. 

Section 8.2 No Representations or Warranties as to Certain Matters. NEITHER THE 
DELAWARE TRUSTEE NOR THE MANAGER, EITHER WHEN ACTING HEREUNDER IN ITS 
CAPACITY AS DELAWARE TRUSTEE OR MANAGER OR IN ITS OR THEIR INDIVIDUAL 
CAPACITY, MAKES OR SHALL BE DEEMED TO HAVE MADE ANY REPRESENTATION OR 
WARRANTY, EXPRESS OR IMPLIED, AS TO THE TITLE, LOCATION, VALUE, CONDITION, 
WORKMANSHIP, DESIGN, COMPLIANCE WITH SPECIFICATIONS, CONSTRUCTION, 
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OPERATION, MERCHANTABILITY OR FITNESS FOR USE FOR A PARTICULAR PURPOSE OF 
THE TRUST ESTATE OR ANY PART THEREOF, AS TO THE ABSENCE OF LATENT OR OTHER 
DEFECTS, WHETHER OR NOT DISCOVERABLE, AS TO THE ABSENCE OF ANY 
INFRINGEMENT OF ANY PATENT, TRADEMARK OR COPYRIGHT, AS TO THE ABSENCE OF 
OBLIGATIONS BASED ON STRICT LIABILITY IN TORT, OR ANY OTHER REPRESENTATION 
OR WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO THE TRUST 
ESTATE OR ANY PART THEREOF. 

Neither the Delaware Trustee nor the Manager makes any representation or warranty as to (i) the title, value, 
condition or operation of the Real Estate, and (ii) the validity or enforceability of Transaction Documents 
or as to the correctness of any statement contained in any thereof, except as expressly made by the Delaware 
Trustee or the Manager in its individual capacity. Each of the Delaware Trustee and the Manager represents 
and warrants to the Beneficial Owners that it has authorized, executed and delivered the Trust Agreement. 

ARTICLE 9 
TERMINATION 

Section 9.1 Termination in General. The Trust shall not have perpetual existence and instead 
shall be dissolved and wound up in accordance with Section 3808 of the Statutory Trust Act upon the first 
to occur of a Transfer Distribution or the sale of the Trust Estate pursuant to Section 9.3, at which time each 
Beneficial Owner’s Percentage Share of the Trust Estate shall be distributed to such Beneficial Owner in 
accordance with Section 7.3; provided, however, that in connection with a sale of the Trust Estate in 
accordance with Section 7.3, the First Mortgage Loan shall have been defeased, paid in full or assumed in 
accordance with the terms of the Financing Documents.  

Section 9.2 Termination to Protect and Conserve Trust Estate. Subject to the terms and 
conditions of the Financing Documents, upon the first to occur of (i) a sale of the Trust Estate pursuant to 
Section 9.3 or (ii) if the Conversion Notice has been issued and the Manager determines that (a) the Master 
Tenant is insolvent or has failed to timely pay the full rent due under the Master Lease after the expiration 
of any applicable notice and cure provisions in the Master Lease (not including any permitted deferral of 
rent due pursuant to Section 4.2 of the Master Lease), (b) the Trust Estate is in jeopardy of being lost due 
to a default or imminent default on the First Mortgage Loan, and in either case the Manager is prohibited 
from acting pursuant to Section 3.3 hereof, (c) the Master Tenant files for bankruptcy, seeks appointment 
of a receiver, makes an assignment for the benefit of its creditors or there occurs any similar event, (d) the 
First Mortgage Loan will commence hyper-amortization within ninety (90) days under which all cash flow 
from the Real Estate will need to be utilized to pay down the principal and interest on the First Mortgage 
Loan, (e) the Trust is otherwise terminated in violation of Section 3.3(c), (f) the Manager needs to take, but 
is precluded from taking, one of the actions enumerated in Section 3.3(c) and the Manager determines in 
writing that dissolution of the Trust is necessary and appropriate to preserve and protect the Trust Estate 
for the benefit of the Beneficial Owners, or (g) the Trust is otherwise terminated or dissolved without the 
consent of Lender, then, in either case, the Trust shall dissolve and wind up in accordance with Section 
3808 of the Statutory Trust Act and each Beneficial Owner’s Percentage Share of the Trust Estate shall be 
distributed to such Beneficial Owner in accordance with this Section 9.2 in full and complete satisfaction 
and redemption of their Beneficial Ownership Certificates. Subject to the requirements of Section 3808 of 
the Statutory Trust Act, immediately before any such liquidating distributions, and only in the event that a 
distribution is to be made to the Beneficial Owners under Section 9.2(ii), the Manager shall transfer title to 
the assets comprising the Trust Estate to a newly formed Delaware limited liability company (the “LLC”) 
that has a limited liability company operating agreement substantially similar to that set forth in Exhibit F 
(the “Transfer Distribution”). As part of the Transfer Distribution, the Manager shall cause the 
membership interests in the LLC to be distributed to the Beneficial Owners in proportion to their Percentage 
Shares immediately prior to the dissolution of the Trust in complete satisfaction of their Beneficial Interests 
and their Beneficial Ownership Certificates in order to consummate the dissolution of the Trust. It is the 
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express intent of this Trust Agreement that no distribution be made under this Section 9.2 except in the rare 
and unexpected situation in which such distribution is necessary to prevent the loss of the Trust Estate. To 
the fullest extent permitted by applicable law, the Manager shall be fully protected in any such 
determination made in good faith that a condition under Section 9.2(ii) exists, and shall have no liability to 
any Person, including without limitation the Beneficial Owners, with respect to any such determination. If 
a determination has been made to make a Transfer Distribution under Section 9.2(ii), the Manager may, in 
its discretion and upon advice of counsel, utilize such other form of transaction (including, without 
limitation, a conversion of the Trust into a limited liability company if then permitted by applicable law) to 
accomplish the transaction contemplated by the Manager pursuant to the Transfer Distribution (which other 
form of transaction shall only require the approval of the Manager and shall not require the approval of any 
Beneficial Owners or the Trustees), provided that such alternative form of transaction is entered into to 
preserve and protect the Trust Estate for the benefit of the Beneficial Owners and is otherwise in compliance 
with the Statutory Trust Act. Lender’s security interest or pledge on any of the Beneficial Interests shall 
automatically attach to the replacement membership interests in the LLC (and Manager and such Beneficial 
Owners agree to execute any documentation as shall be reasonably necessary to perfect Lender’s security 
and pledge in such membership interests). The LLC shall acquire, by operation of law, contract, or 
otherwise, the Trust Estate subject to the then-outstanding obligations of the Trust under the Financing 
Documents and the Master Lease, and the LLC shall assume, by operation of law, contract, or otherwise, 
the Trust’s obligations under the Financing Documents and the Master Lease, which assumption shall be 
evidenced by documents approved in writing by the Lender. The Manager shall take all other actions 
necessary to complete the termination and winding up of the Trust, the formation of the LLC, and the 
Transfer Distribution in accordance with applicable Delaware laws relating to the Trust and the Delaware 
LLC Act. To the fullest extent permitted by applicable law, the Signatory Trustee shall be fully protected 
in any determinations made under this Section 9.2 made in good faith, and shall have no liability to any 
Person, including without limitation the Beneficial Owners, with respect thereto. 

Section 9.3 Sale of the Trust Estate. Pursuant to Section 3806(b)(3) of the Statutory Trust 
Act, the Manager shall sell the Trust Estate upon its determination (in its sole discretion) that a sale of the 
Trust Estate is appropriate; provided, however, that it is the intent of the parties to this Trust Agreement 
that the Trust Estate will be held by the Trust for at least two (2) years. Any such sale of the Trust Estate 
shall occur as soon as practicable after the Manager has determined that the sale of the Trust Estate is 
appropriate. The Manager shall be responsible for (i) determining the fair market value of the Trust Estate, 
(ii) providing notice to the Trustees of the sale of the Trust Estate and (iii) conducting the sale of the Trust 
Estate on behalf of the Trust under commercially reasonable terms and executing such documents and 
instruments required to be executed by the Trust to affect such sale (Manager shall also provide to the 
Trustees in execution form any documents and instruments required to be executed by the Trustees to affect 
such sale). The Manager (and the Trustees, if necessary) shall take all reasonable action that would seek to 
enable the sale to qualify, with respect to each Beneficial Owner, as a like-kind exchange within the 
meaning of Code Section 1031. Any sale of the Real Estate shall be on an “as-is, where-is” basis (or on 
such terms as are deemed commercially reasonable by the Manager) and without any representations or 
warranties by the Trustees or the Manager (other than representations as to their respective authority to 
enter into the sale). 

Section 9.4 Manager Fees.  

(a) Asset Management Fee. The Manager, in its role as Asset Manager, shall receive 
a fee from the Trust, as provided pursuant to Section 3.2 of the Asset Management Agreement (the “Asset 
Management Fee”). The Manager may waive or defer the Asset Management Fee charged to Beneficial 
Owners, in whole or in part, in the Manager’s sole and absolute discretion.  

(b) Disposition Fee. The Manager shall receive a disposition fee from the Trust, as 
provided pursuant to Section 3.3 of the Asset Management Agreement. Any sales commissions due to third-
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party brokers shall not be paid from this amount. The foregoing fee shall be subordinate to the Financing 
Documents.  

(c) Finance Fee. The Trust is hereby authorized to make one or more payments to the 
Manager representing, in the aggregate, a finance fee (the “Finance Fee”), as provided pursuant to Section 
3.4 of the Asset Management Agreement. The foregoing fee shall be subordinate to the Financing 
Documents. 

Section 9.5 Loan Paid in Full. If the Manager determines that the First Mortgage Loan, 
including all interest, principal and penalties, if any, has been paid in full and the Trust Estate has not been 
sold pursuant to Section 9.3 then the Manager shall provide written notice to such effect to the Trust, and 
the Trust shall dissolve and wind up in accordance with the procedures set forth in Section 9.2. 

Section 9.6 Certificate of Cancellation. Upon the completion of the dissolution and winding 
up of the Trust, the Certificate of Trust shall be cancelled by the Delaware Trustee who upon direction by 
the Manager, and at the expense of the Trust, and the Delaware Trustee shall execute and cause a certificate 
of cancellation to be filed in the office of the Secretary of State. 

ARTICLE 10 
EXCHANGE RIGHT  

Section 10.1 Exchange Right. Subject to Sections 10.2 and 10.3, each of the Investors does 
hereby grant to the Manager, its affiliates, successors or assigns, the right, but not the obligation, to require 
that each such Investor exchange its interest in the Trust for units of an equal aggregate value (the “Units”) 
in one or more entities organized or identified by the Manager (each, an “Exchange Entity”) in a 
transaction intended to qualify as a tax-deferred exchange under Code Section 721, pursuant to the terms 
of this Article 10 (the “Exchange Right”). Each Investor shall receive an amount of Units with an aggregate 
value equal to the then fair market value of such Investor’s interest in the Trust as of the date the Exchange 
Right is exercised. The Exchange Right shall be exercised pursuant to a “Notice of Exchange,” a form of 
which is attached as Exhibit G to this Trust Agreement, delivered to the Investors by the Manager. 
Notwithstanding anything to the contrary, the Manager may not exercise the Exchange Right until all 
Investors have held their Beneficial Interests for at least three (3) years.  

Section 10.2 Dissenting Investors. Notwithstanding the provisions of Section 10.1, an Investor 
may elect to have any such Exchange Entity acquire the Investor’s interest in the Trust for cash rather than 
exchange such interest for Units (such Investor, a “Dissenting Investor”). The purchase price for a 
Dissenting Investor’s interest (the “Cash Amount”) shall equal the then fair market value of the Dissenting 
Investor’s interest as of the date the Exchange Right is exercised. If a Dissenting Investor elects to exercise 
its right to have an Exchange Entity purchase its interests in the Trust under this Section 10.2 with respect 
to a Notice of Exchange, it shall so notify the Manager and Exchange Entity in writing within twenty (20) 
business days after the date on which the Manager mails the Notice of Exchange to the Investor (the 
“Dissenting Notice”). If any Investor does not provide a Dissenting Notice to the Manager within twenty 
(20) business days after the mailing date of the Notice of Exchange, such Investor will be deemed to have 
agreed to the exercise of the Exchange Right by the Manager. 

Section 10.3 Documentation and Signatures; Delivery. Each Investor agrees to execute such 
documents and signatures as the Manager may reasonably require in connection with the exercise of the 
Exchange Right under Section 10.1 or the cash purchase under Section 10.2. For an Investor that is not a 
Dissenting Investor but is subject to the Exchange Right (such Investor, a “Contributing Investor”), the 
Manager shall provide a tax protection agreement (a “Tax Protection Agreement”) in which the Manager: 
(i) will agree not to directly or indirectly sell, exchange, transfer, or otherwise dispose of the Real Estate or 
any interest therein (without regard to whether such disposition is voluntary or involuntary) in a transaction 
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within two (2) years of the date of the Exchange Right that would cause a Contributing Investor to recognize 
any gain under Code Section 704(c) (such transaction, a “Triggering Event”), and (ii) for a period of two 
(2) years following the occurrence of a Triggering Event, will agree to pay a Contributing Investor’s 
damages equal to the aggregate federal, state and local income taxes incurred by such Contributing Investor 
in connection with such Triggering Event. Upon receipt of any and all documents and signatures required 
by the Manager under this Section 10.3 (such date of final receipt, the “Receipt Date”), the Manager shall 
distribute (i) to any Contributing Investor the Units within sixty (60) business days of the Receipt Date and 
(ii) to any Dissenting Investor the Cash Amount within one hundred eighty (180) days of the Receipt Date. 

Section 10.4 Determination of Fair Market Value of Interests in the Trust. For the purposes 
of the Exchange Right, the fair market value of an Investor’s interests in the Trust to be acquired by the 
Exchange Entity will be determined by multiplying: (i) the Percentage Share represented by the interests in 
the Trust to be acquired by the Exchange Entity by (ii) the greater of the two fair market values of the Real 
Estate, each determined by a separate independent appraisal firm selected by the Manager in its sole 
discretion. However, if the quotient equal to (A) the difference between the fair market values determined 
by the two independent appraisal firms pursuant to the preceding sentence, divided by (B) the greater of the 
two fair market values determined by the independent appraisal firms pursuant to the preceding sentence, 
is greater than 20%, then the Manager shall select a third independent appraisal firm in its sole discretion 
to determine the fair market value of the Real Estate. Under such circumstances, the Manager shall average 
the two highest of the three appraisal values determined by the three independent appraisal firms and use 
such averaged amount for purposes of determining the fair market value of an Investor’s interests in the 
Trust to be acquired by the Exchange Entity pursuant to this Article 10. Such appraisals shall have been 
completed within three (3) months of the date the Exchange Right is exercised. No discounts for lack of 
liquidity or minority interests shall be considered in determining the fair market value of such interests in 
the Trust. 

Section 10.5 Continued Existence of Trust. Notwithstanding anything to the contrary in this 
Trust Agreement, the Trust shall survive the exercise of the Exchange Right by the Manager; provided, 
however, that following the exercise of the Exchange Right and the completion of the distributions under 
Section 10.3, the Trust shall take any and all necessary actions to cease to be treated as a fixed investment 
trust under Regulations Section 301.7701-4(c) and instead be treated as a “disregarded entity” under 
Regulations Section 301.7701-3 for federal income tax purposes. 

ARTICLE 11 
MISCELLANEOUS 

Section 11.1 Limitations on Rights of Others. Nothing in this Trust Agreement, whether 
express or implied, shall give to any Person other than the Depositor, the Trustees, the Manager, the 
Beneficial Owners, and the Trust any legal or equitable right, remedy or claim hereunder. Notwithstanding 
the preceding sentence, the Lender, its successors and assigns, shall be explicit third party beneficiaries of 
the Special Purpose Provisions of this Trust Agreement with the right to independently enforce the terms 
of this Trust Agreement.  

Section 11.2 Successors and Assigns. All covenants and agreements contained herein shall be 
binding upon and inure to the benefit of the Depositor, the Trustees, the Manager, the Beneficial Owners, 
the Trust, and their successors and assigns, all as herein provided. Any request, notice, direction, consent, 
waiver or other writing or action by any such Person shall bind its successors and assigns. 

Section 11.3 Usage of Terms. With respect to all terms in this Trust Agreement, the singular 
includes the plural and the plural includes the singular; words importing any gender include the other 
gender; references to “writing” include printing, typing, lithography and other means of reproducing words 
in a visible form; references to agreements and other contractual instruments include all subsequent 



 

 

 27 

amendments thereto or changes therein entered into in accordance with their respective terms and not 
prohibited by this Trust Agreement; references to Persons include their successors and permitted assigns; 
and the term “including” means including without limitation. 

Section 11.4 Headings. The headings of the various Articles and Sections herein are for 
convenience of reference only and shall not define or limit any of the terms or provisions hereof. 

Section 11.5 Amendments. This Trust Agreement may be supplemented or amended by the 
Manager as determined solely by the Manager and will not require the consent of the Beneficial Owners; 
provided, however, that without the written consent of the Delaware Trustee in its or their individual 
capacity, no such supplement or amendment shall be enforceable against the Delaware Trustee in its or 
their individual capacity to the extent such supplement or amendment affects the Delaware Trustee in its or 
their individual capacity. During the period that the First Mortgage Loan is outstanding, this Trust 
Agreement may not be supplemented or amended, and no term or provision hereof may be waived, 
discharged, or terminated. 

Section 11.6 Notices. All notices, consents, directions, approvals, instructions, requests and 
other communications required or permitted by the terms hereof shall be in writing, and given by (i) 
overnight courier, or (ii) hand delivery and shall be deemed to have been duly given when received. Notices 
shall be provided to the parties at the addresses specified below. 

If to the Depositor: CX Mode at Hyattsville, DST 
4890 West Kennedy Boulevard 
Suite 200 
Tampa, Florida 33609 

If to the Delaware 
Trustee or 
Independent Trustee: 

Delaware Trust Company 
251 Little Falls Drive 
Wilmington, Delaware 19808 

If to the Manager: CX Mode at Hyattsville Manager, LLC 
4890 West Kennedy Boulevard 
Suite 200 
Tampa, Florida 33609 

If to a Beneficial 
Owner: 

At such Person’s address as specified in the most recent Ownership 
Records. 

From time to time the Depositor, Trustees, or Manager may designate a new address for purposes of notice 
hereunder by notice to the others, and any Beneficial Owner may designate a new address for purposes of 
notice hereunder by notice to the Manager. 

Section 11.7 Governing Law; Venue; Jury Trial Waiver. This Trust Agreement shall be 
governed by and construed and enforced in accordance with the laws of the state of Delaware (without 
regard to conflict of law principles). The laws of the state of Delaware pertaining to trusts (other than the 
Statutory Trust Act) shall not apply to this Trust Agreement, except to the extent otherwise required by the 
Statutory Trust Act. Any legal proceeding concerning interpretation or enforcement of any provision of this 
Trust Agreement shall be venued exclusively in Hillsborough County, Florida. Beneficial Owners hereby 
waive trial by jury in any action, proceeding or counterclaim brought by any of the parties hereto on any 
matters whatsoever arising out of or in any way connected with this Trust Agreement, or in connection with 
any emergency statutory or any other statutory remedy.  
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Section 11.8 Counterparts. This Trust Agreement may be signed in any number of 
counterparts, each of which shall be an original, with the same effect as if the signatures thereto and hereto 
were upon the same instrument. 

Section 11.9 Severability. Any provision of this Trust Agreement that is prohibited or 
unenforceable in any jurisdiction shall, as to such jurisdiction only, be ineffective to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and any such 
prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such 
provision in any other jurisdiction. To the extent permitted by applicable law, each of the parties hereby 
waives any provision of applicable law that renders any such provision prohibited or unenforceable in any 
respect. 

Section 11.10 Third-Party Beneficiaries. Except as expressly noted herein, this Trust 
Agreement shall not confer any rights or remedies on any individual other than the parties hereto and their 
respective successors and permitted assigns.  

Section 11.11 Signature of Beneficial Owners. Each Investor will execute the Signature Page 
for assignee or transferee Beneficial Owners of the Trust in substantially the form set forth in Exhibit E 
hereto (the “Signature Page”) in connection with their acquisition of a Class 1 Beneficial Ownership 
Certificate. By executing the Signature Page, each Investor hereby acknowledges and agrees to be bound 
by the terms of the limited liability company agreement contemplated under Section 9.2 and in the form 
substantially similar to that set forth in Exhibit F hereto (the “LLC Agreement”) when and if such limited 
liability company is formed in accordance with the LLC Agreement. In addition, in light of their agreement 
to this Section 11.11, each Investor hereby acknowledges and agrees that their signature to the LLC 
Agreement will not be required as of the Transfer Date (as defined in the LLC Agreement). 

Section 11.12 Division. The Trust shall not file a certificate of division, adopt a plan of division, 
amend any of its organizational documents, or take, permit or consent to any other actions in order to divide 
the Trust into two or more entities pursuant to a plan of division. 

[Signature Page to Follow] 
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EXHIBIT A 
REAL ESTATE 

All that certain lot or parcel of land together with all improvements thereon located and being in the County 
of Prince Georges, MD and being more particularly described as follows: 

BEING KNOWN AND DESIGNATED AS “PARCEL A", AS DESCRIBED ON A PLAT ENTITLED 
"PRINCE GEORGE’S PLACE. LLC", RECORDED AMONG THE LAND RECORDS OF PRINCE 
GEORGE’S COUNTY, MARYLAND IN PLAT BOOK REP 209 AT FOLIO 42. 

BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS: 

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHERLY RIGHT-OF-WAY LIMITS 
OF EAST-WEST HIGHWAY, MD RTE. 410 (A VARIABLE WIDTH RIGHT-OF-WAY), WITH THE 
WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE (A VARIABLE WIDTH RIGHT-OF-
WAY) AND RUNNING THENCE WITH SAID NORTHERLY RIGHT-OF-WAY LIMITS OF EAST-
WEST HIGHWAY, MD RTE. 410, THE FOLLOWING TWO COURSES AND DISTANCES: 

1. NORTH 86 DEGREES - 26 MINUTES - 12 SECONDS WEST, 370.55 FEET TO A POINT, THENCE; 

2. CONTINUING 409.01 FEET ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A 
RADIUS OF 5,669.58 FEET, A CENTRAL ANGLE OF 04 DEGREES - 08 MINUTES - 00 SECONDS 
AND A CHORD BEARING AND DISTANCE OF NORTH 84 DEGREES - 22 MINUTES - 12 
SECONDS WEST. 408.92 FEET TO A POINT, THENCE LEAVING SAID NORTHERLY RIGHT-OF-
WAY LIMITS AND WITH THE DIVISION LINE BETWEEN THE LANDS OF PRINCE GEORGE’S 
PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE EAST AND THE LANDS OF THE MARYLAND 
NATIONAL CAPITAL PARK AND PLANNING COMMISSION (LIBER 10812 AT FOLIO 242), ON 
THE WEST, THENCE WITH SAID DIVISION LINE; 

3. NORTH 08 DEGREES - 15 MINUTES - 48 SECONDS EAST, 369.01 FEET TO AN IRON PIPE 
FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH THE 
DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT 
FOLIO 683), ON THE SOUTH AND THE LANDS OF THE MARYLAND NATIONAL CAPITAL 
PARK AND PLANNING COMMISSION (LIBER 9912 AT FOLIO 328), ON THE NORTH, THENCE 
WITH SAID DIVISION LINE THE FOLLOWING TWO COURSES AND DISTANCES; 

4. SOUTH 77 DEGREES - 52 MINUTES - 08 SECONDS EAST, 566.23 FEET TO AN IRON BAR WITH 
CAP FOUND, THENCE; 

5. CONTINUING NORTH 27 DEGREES - 46 MINUTES -08 SECONDS EAST, 270.00 FEET TO AN 
IRON PIPE FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH 
THE DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 
AT FOLIO 683), ON THE WEST AND THE LANDS OF CONTEE COMPANY, ET AL. (LIBER 2301 
AT FOLIO 278), ON THE EAST, THENCE WITH SAID DIVISION LINE; 

6. SOUTH 21 DEGREES - 13 MINUTES - 52 SECONDS EAST, 360.14 FEET TO AN IRON PIPE 
FOUND IN THE WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THENCE WITH 
SAID WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THE FOLLOWING THREE 
COURSES AND DISTANCES; 

7. 89.34 FEET ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 1,496.82 
FEET, A CENTRAL ANGLE OF 03 DEGREES - 25 MINUTES - 11 SECONDS AND A CHORD 
BEARING AND DISTANCE OF SOUTH 05 DEGREES - 16 MINUTES - 26 SECONDS WEST, 89.33 
FEET TO A POINT, THENCE; 
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8. CONTINUING SOUTH 03 DEGREES - 33 MINUTES - 57 SECONDS WEST, 78.18 FEET TO A 
POINT, THENCE; 

9. CONTINUING SOUTH 58 DEGREES - 01 MINUTES - 07 SECONDS WEST, 86.03 FEET TO THE 
PLACE OF BEGINNING.  

CONTAINING 296,477 SQUARE FEET OR 6.806 ACRES, MORE OR LESS AND BEING DEPICTED 
ON THAT CERTAIN ALTA/ACSM LAND TITLE SURVEY PREPARED BY CONTROL POINT 
ASSOCIATES, INC., DATED NOVEMBER 18, 2002, AND LAST UPDATED OR REVISED AUGUST 
2, 2006, BEARING THE SEAL OF KEVIN F. STEINHILBER, MARYLAND REGISTERED 
PROPERTY LINE SURVEYOR NO. 88. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN THE DECLARATION OF 
COVENANTS FOR A WOODLAND CONSERVATION MITIGATION BANK WITH MORTGAGE 
PROVISION RECORDED IN LIBER 28365 at FOLIO 462 AS AFFECTED BY THE WOODLAND 
CONSERVATION/OFFSITE MITIGATION PROGRAM ACREAGE TRANSFER CERTIFICATE, 
RECORDED IN LIBER 28456 AT FOLIO 68, AMONG THE LAND RECORDS OF PRINCE GEORGE'S 
COUNTY, MARYLAND. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN WOODLAND 
CONSERVATION EASEMENT FOR WOODLAND MITIGATION BANKING PROPERTIES 
(INDIVIDUAL EASEMENT), RECORDED IN LIBER 30386 AT FOLIO 538, AMONG THE LAND 
RECORDS OF PRINCE GEORGE'S COUNTY, MARYLAND. 
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EXHIBIT B-1 
FORM OF CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE 

THIS CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE HAS NOT BEEN REGISTERED UNDER 
THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR WITH ANY 
SECURITIES REGULATORY AUTHORITY IN ANY JURISDICTION. THIS CLASS 1 BENEFICIAL 
OWNERSHIP CERTIFICATE MAY NOT BE SOLD, TRANSFERRED OR OTHERWISE DISPOSED 
OF UNLESS REGISTERED, OTHER THAN PURSUANT TO AN EXEMPTION FROM OR IN A 
TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES 
ACT AND APPLICABLE SECURITIES LAWS. TRANSFER OF A BENEFICIAL INTEREST IN THE 
TRUST, OR OF ANY RIGHT, TITLE OR INTEREST THEREIN, SHALL OCCUR IN ACCORDANCE 
WITH THE TERMS AND CONDITIONS OF THE TRUST AGREEMENT AND ONLY UPON AND 
BY VIRTUE OF THE ENTRY OF SUCH TRANSFER IN THE OWNERSHIP RECORDS OF THE 
TRUST. THIS CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE IS NON-TRANSFERABLE AND 
MAY NOT BE NEGOTIATED, ENDORSED OR OTHERWISE TRANSFERRED TO A HOLDER. 

CX MODE AT HYATTSVILLE, DST 

CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE 

No.     

CX Mode at Hyattsville, DST, a statutory trust organized under the laws of the State of Delaware (the 
“Issuer”), certifies that _______________________________________ is the owner of a Class 1 
Beneficial Interest equal to _____% ( _____ percent) of the interest in the Issuer, issued pursuant to the 
Amended and Restated Trust Agreement dated as of October 20, 2022 (as may be amended or supplemented 
from time to time, the “Trust Agreement”) by and among CX Mode at Hyattsville Depositor, LLC, as 
Depositor, CX Mode at Hyattsville Manager, LLC, as manager (the “Manager”) and Signatory Trustee, 
and Delaware Trust Company, as co-trustee (the “Delaware Trustee”). 

All capitalized terms used in this Class 1 Beneficial Ownership Certificate and not defined herein shall have 
the meanings assigned to such terms in the Trust Agreement. Reference is made to the Trust Agreement 
and any agreements supplemental thereto for a statement of the respective rights and obligations thereunder 
of the Depositor, the Manager, the Trustees, and the Beneficial Owners. This Class 1 Beneficial Ownership 
Certificate is subject to all terms of the Trust Agreement. 

This Class 1 Beneficial Ownership Certificate shall in all respects be governed by, and construed in 
accordance with, the laws of the State of Delaware. 

By accepting this Class 1 Beneficial Ownership Certificate, the holder hereof hereby acknowledges and 
agrees that in its capacity as a Beneficial Owner it lacks the ability to (i) seek a partition of the Trust’s 
assets, (ii) file a voluntary bankruptcy petition on behalf of the Trust, or (iii) institute against, or join any 
other Person in instituting against, the Trust, any bankruptcy, reorganization, arrangement, insolvency or 
liquidation proceeding or other proceedings under any applicable insolvency law.  
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IN WITNESS WHEREOF, the Issuer has caused this Class 1 Beneficial Ownership Certificate to be signed 
manually by the Manager in accordance with the terms of the Trust Agreement. 

Date:     CX MODE AT HYATTSVILLE, DST, a  
Delaware statutory trust 
 
By: CX Mode at Hyattsville Manager, LLC, a 
 Delaware limited liability company, as 
 Manager of the Issuer 
 
 

By:        
Name:       
Title:       

 
  

 



 

 B-2-1 

EXHIBIT B-2 
FORM OF CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE 

THIS CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE HAS NOT BEEN REGISTERED UNDER 
THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR WITH ANY 
SECURITIES REGULATORY AUTHORITY IN ANY JURISDICTION. THIS CLASS 2 BENEFICIAL 
OWNERSHIP CERTIFICATE MAY NOT BE SOLD, TRANSFERRED OR OTHERWISE DISPOSED 
OF UNLESS REGISTERED, OTHER THAN PURSUANT TO AN EXEMPTION FROM OR IN A 
TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES 
ACT AND APPLICABLE SECURITIES LAWS. TRANSFER OF A BENEFICIAL INTEREST IN THE 
TRUST, OR OF ANY RIGHT, TITLE OR INTEREST THEREIN, SHALL OCCUR ONLY UPON AND 
BY VIRTUE OF THE ENTRY OF SUCH TRANSFER IN THE OWNERSHIP RECORDS OF THE 
TRUST. THIS CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE IS NON-TRANSFERABLE AND 
MAY NOT BE NEGOTIATED, ENDORSED OR OTHERWISE TRANSFERRED TO A HOLDER. 

CX MODE AT HYATTSVILLE, DST 

CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE 

No.      

CX Mode at Hyattsville, DST, a statutory trust organized under the laws of the State of Delaware (the 
“Issuer”), certifies that _______________________________________ is the owner of a Class 2 
Beneficial Interest equal to _____% ( _____ percent) of the interest in the Issuer, issued pursuant to the 
Amended and Restated Trust Agreement dated as of October 20, 2022 (as may be amended or supplemented 
from time to time, the “Trust Agreement”) by and among CX Mode at Hyattsville Depositor, LLC, as 
Depositor, CX Mode at Hyattsville Manager, LLC, as manager (the “Manager”) and Signatory Trustee, 
and Delaware Trust Company, as co-trustee (the “Delaware Trustee”). 

All capitalized terms used in this Class 2 Beneficial Ownership Certificate and not defined herein shall have 
the meanings assigned to such terms in the Trust Agreement. Reference is made to the Trust Agreement 
and any agreements supplemental thereto for a statement of the respective rights and obligations thereunder 
of the Depositor, the Manager, the Trustees, and the Beneficial Owners. This Class 2 Beneficial Ownership 
Certificate is subject to all terms of the Trust Agreement. Any transferee or assignee of all or any portion 
of the Class 2 Beneficial Interests represented by this Class 2 Beneficial Ownership Certificate is subject 
to, and agrees to be bound and abide by the terms of the Trust Agreement. 

This Class 2 Beneficial Ownership Certificate shall in all respects be governed by, and construed in 
accordance with, the laws of the State of Delaware. 

By accepting this Class 2 Beneficial Ownership Certificate, the holder hereof hereby acknowledges and 
agrees that in its capacity as a Beneficial Owner it lacks the ability to (i) seek a partition of the Trust’s 
assets, (ii) file a voluntary bankruptcy petition on behalf of the Trust, or (iii) institute against, or join any 
other Person in instituting against, the Trust, any bankruptcy, reorganization, arrangement, insolvency or 
liquidation proceeding or other proceedings under any applicable insolvency law. 

[Signature Page to Follow] 
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IN WITNESS WHEREOF, the Issuer has caused this Class 2 Beneficial Ownership Certificate to be signed 
manually by the Manager in accordance with the terms of the Trust Agreement. 

Date:     CX MODE AT HYATTSVILLE, DST, a Delaware 
statutory trust 
 
By: CX Mode at Hyattsville Manager, LLC, a 
 Delaware limited liability company, as 
 Manager of the Issuer 
 
 

By:        
Name:       
Title:       
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ENDORSEMENT 

FOR VALUE RECEIVED, _________________, the registered holder, hereby assigns, transfers, conveys, 
and delivers unto ______________________________ the Class 2 Beneficial Interests in CX Mode at 
Hyattsville, DST, a Delaware statutory trust (the “Trust”), standing in its name on the books of said Trust 
and represented by Class 2 Beneficial Ownership Certificate, Certificate Number 1 and does hereby 
irrevocably constitute and appoint _________________________________________ attorney to transfer 
the said Class 2 Beneficial Interest on the books of the Trust with full power of substitution in the premises. 

Date:      
       
 
By:        
Name:        
Title:        

  
  



 

 

 C-1 

EXHIBIT C 
CERTIFICATE OF TRUST  

OF 
CX MODE AT HYATTSVILLE, DST 

 

 



Delaware
The First State

Page 1

                  

7052490   8100 Authentication: 204490161
SR# 20223626799 Date: 09-27-22
You may verify this certificate online at corp.delaware.gov/authver.shtml

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF STATUTORY TRUST REGISTRATION OF “CX 

MODE AT HYATTSVILLE, DST”, FILED IN THIS OFFICE ON THE TWENTY-

SEVENTH DAY OF SEPTEMBER, A.D. 2022, AT 11:17 O`CLOCK A.M.    
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EXHIBIT D 
OWNERSHIP RECORDS 

FOR 
CX MODE AT HYATTSVILLE, DST 

LAST REVISED _____________ ____, 20____. 

 

 

Name: Mailing Address: Percentage (%) Beneficial 
Interest: 

   
 
I hereby certify that the foregoing Ownership Records are complete and accurate as of the date set forth 
above. 

 

 CX MODE AT HYATTSVILLE MANAGER, 
LLC, a Delaware limited liability company, as 
Manager  
 
 
By:         
Name:        
Title:         
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EXHIBIT E 
AGREEMENT OF ASSIGNEE OR TRANSFEREE BENEFICIAL OWNER  

OF CX MODE AT HYATTSVILLE, DST 

The undersigned has received and reviewed, with assistance from such legal, tax, investment, and other 
advisors and skilled persons as the undersigned has deemed appropriate, the Amended and Restated Trust 
Agreement of CX Mode at Hyattsville, DST (the “Trust”), dated as of October 20, 2022 (the “Trust 
Agreement”), by and among CX Mode at Hyattsville Depositor, LLC, as Depositor, CX Mode at 
Hyattsville Manager, LLC, as Manager and Signatory Trustee, and Delaware Trust Company, (the 
“Delaware Trustee”) and hereby covenants and agrees to be bound by the Trust Agreement as a Class 1 
Beneficial Owner under the Trust. All capitalized terms used herein, and not defined herein shall have the 
meanings given to such terms in the Trust Agreement. 

In connection with the purchase of the Class 1 Beneficial Interest, the undersigned hereby makes the 
following representations, warranties, covenants, acknowledgments, agreements, and understandings to and 
in favor of the Trust, the Depositor, the Manager, and the Trustee: 

1.1 Acknowledges (i) that the Class 1 Beneficial Interest being acquired by the undersigned is 
(A) pursuant to the contract of sale or other written agreement attached hereto as Exhibit A and that there 
are no side letters or other undisclosed understandings or agreements between buyer and seller (hereinafter 
the “Offer”) and (B) the Offer is subject to the prior written consent of the Manager, as more particularly 
set forth in Section 6.4 of the Trust Agreement and (ii) that the failure of the Manager to consent could (A) 
void the undersigned’s acquisition of the subject Class 1 Beneficial Interest or (B) otherwise have an 
adverse effect on the undersigned’s right, title and interest in and to the subject Class 1 Beneficial Interest. 

1.2 Represents and warrants that the undersigned: (i) understands and is aware that there are 
substantial uncertainties regarding the treatment of the undersigned’s Class 1 Beneficial Interest as real 
estate for federal income tax purposes; (ii) fully understands that there is significant risk that the 
undersigned’s Class 1 Beneficial Interest will not be treated as real estate for federal income tax purposes; 
(iii) has independently obtained advice from its legal counsel and/or accountant regarding any tax-deferred 
exchange under Code Section 1031, including, without limitation, whether the acquisition of the 
undersigned’s Class 1 Beneficial Interest may qualify as part of a tax-deferred exchange, and the 
undersigned is relying on such advice and not on the opinion of counsel issued to the Trust or upon any 
statements in the Memorandum (as defined below) regarding the tax treatment of the Class 1 Beneficial 
Interests; (iv) is aware that the Internal Revenue Service (“IRS”) has issued Revenue Ruling 2004-86 (the 
“Revenue Ruling”) specifically addressing Delaware statutory trusts, the Revenue Ruling is merely 
guidance and is not a “safe-harbor” for taxpayers or sponsors, and, without the issuance of a Private Letter 
Ruling on a specific offering, there is no assurance that the undersigned’s Class 1 Beneficial Interest will 
not be treated as a partnership interest for federal income tax purposes; (v) understands that the Trust has 
not obtained a ruling from the IRS that the undersigned’s Class 1 Beneficial Interest will be treated as an 
undivided interest in real estate as opposed to an interest in a partnership; (vi) understands that the tax 
consequences of an investment in the undersigned’s Class 1 Beneficial Interest, especially the treatment of 
the transaction described herein under Code Section 1031 and the related “1031 Exchange” rules, are 
complex and vary with the facts and circumstances of each individual purchaser; (vii) understands that, 
notwithstanding the opinion of counsel issued to the Trust states that a purchaser’s Class 1 Beneficial 
Interest “should” be considered a real property interest and not a partnership interest for federal income tax 
purposes, no assurance can be given that the IRS will agree with this opinion; and (viii) shall, for federal 
income tax purposes, report the purchase of the Class 1 Beneficial Interest by the undersigned as a purchase 
by the undersigned of a direct ownership interest in the Real Estate. 

1.3 Acknowledges that the undersigned (i) has received from the undersigned’s transferor or 
assignor a courtesy copy of the private offering memorandum regarding the sale of the Class 1 Beneficial 
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Interests by the Trust (together with any addendums or supplements thereto, the “Memorandum”) and the 
Trust Agreement and (ii) is familiar with and understands each of the foregoing including the “Risk 
Factors” set forth in the Memorandum. 

1.4 Represents and warrants that the undersigned, in determining to acquire the Class 1 
Beneficial Interest, has relied solely upon the advice of the undersigned’s legal counsel and accountants or 
other financial advisors with respect to the tax and other consequences involved in acquiring the Class 1 
Beneficial Interest and that none of Carter Exchange Fund Management Company, LLC (the “Sponsor”), 
the Trust, the Trustees, the Manager, or the Depositor (or any of their respective owners, officers, affiliates, 
representatives, professionals or agents) has made any representation to the undersigned regarding the Class 
1 Beneficial Interest or the assets or liabilities of the Trust or the financial viability of the Trust or an 
investment in the Class 1 Beneficial Interests. 

1.5 Acknowledges that the Class 1 Beneficial Interest being acquired will be governed by the 
terms and conditions of the Trust Agreement, and under certain circumstances by the limited liability 
company operating agreement contemplated under Section 9.2 of the Trust Agreement and attached as 
Exhibit F thereto, both of which the undersigned accepts and by which the undersigned agrees by execution 
hereof to be legally bound notwithstanding that his or her signature will not be required on either agreement. 

1.6 Represents and warrants that the undersigned either (i) is an accredited investor, or (ii) is 
acquiring the Class 1 Beneficial Interest in a fiduciary capacity for a person meeting such condition. 

1.7 Represents and warrants that the Class 1 Beneficial Interest being acquired will be acquired 
for the undersigned’s own account without a view to public distribution or resale and that the undersigned 
has no contract, undertaking, agreement or arrangement to sell or otherwise transfer or dispose of the Class 
1 Beneficial Interest or any portion thereof to any other Person. 

1.8 Represents and warrants that the undersigned (i) can bear the economic risk of the purchase 
of the Class 1 Beneficial Interest including the total loss of the undersigned’s investment, (ii) has such 
knowledge and experience in business and financial matters, including the analysis of or participation in 
offerings of privately issued securities, as to be capable of evaluating the merits and risks of purchasing 
Class 1 Beneficial Interests, and (iii) if an individual, is at least 19 years of age. 

1.9 Understands that the Class 1 Beneficial Interest has not been registered under the Securities 
Act of 1933, as amended (the “Securities Act”), or the securities laws of any state and are subject to 
restrictions on transfer as described in the Memorandum under “Summary of the Trust Agreement — 
Summary of Certain Provisions of the Trust Agreement — Transfer Rights,” which restrictions are in 
addition to certain other restrictions set forth in the Trust Agreement. 

1.10 Understands that a legend will be placed on the Class 1 Beneficial Ownership Certificate 
with respect to restrictions on distribution, transfer, resale, assignment or subdivision of the Class 1 
Beneficial Interest imposed by applicable federal and state securities laws. 

1.11 Agrees that the undersigned will not sell or otherwise transfer or dispose of any Class 1 
Beneficial Interest or any portion thereof unless (i) such Class 1 Beneficial Interest is registered under the 
Securities Act and any applicable state securities laws or, if required by the Trust (through the Manager), 
the undersigned obtains an opinion of counsel that is satisfactory to the Trust that such Class 1 Beneficial 
Interest may be sold in reliance on an exemption from such registration requirements, and (ii) the transfer 
is otherwise made in accordance with the Trust Agreement. 

1.12 Agrees that the undersigned will not sell or transfer a Class 1 Beneficial Interest or any 
portion thereof to (i) an employee benefit plan within the meaning of Section 3(3) of ERISA that is subject 
to the fiduciary responsibility provisions of Title I of ERISA (a “plan”), or a plan within the meaning of 
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Code Section 4975(e)(1) that is subject to Code Section 4975 (also, a “plan”), including a qualified plan 
(any pension, profit sharing or stock bonus plan that is qualified under Code Section 401(a)) or an individual 
retirement account; (iii) any Person that is directly or indirectly acquiring a Class 1 Beneficial Interest on 
behalf of, as investment manager of, as fiduciary of, as trustee of, or with assets of a plan (including any 
insurance company using assets in its general or separate account that may constitute assets of a plan); (iii) 
a charitable remainder trust; (iv) any other tax-exempt entity; or (v) a foreign Person. 

1.13 Understands that (i) the Trust has no obligation or intention to register any Class 1 
Beneficial Interest for resale or transfer under the Securities Act or any state securities laws or to take any 
action (including the filing of reports or the publication of information as required by Rule 144 under the 
Securities Act) which would make available any exemption from the registration requirements of any such 
laws, and (ii) the undersigned therefore may be precluded from selling or otherwise transferring or 
disposing of any Class 1 Beneficial Interest or any portion thereof for an indefinite period of time or at any 
particular time. 

1.14 Understands that no federal or state agency including the Securities and Exchange 
Commission, or the securities commission or authorities of any other state has approved or disapproved the 
Class 1 Beneficial Interests, passed upon or endorsed the merits of the Trust’s offering of Class 1 Beneficial 
Interests or the accuracy or adequacy of the Memorandum, or made any finding or determination as to the 
fairness of the Interest for public investment. 

1.15 Represents, warrants and agrees that, if the undersigned is acquiring the Class 1 Beneficial 
Interest in a fiduciary capacity, (i) the above representations, warranties, agreements, acknowledgments 
and understandings shall be deemed to have been made on behalf of the Person or Persons for whose benefit 
such Class 1 Beneficial Interest is being acquired, (ii) the name of such Person or Persons is indicated below 
the undersigned’s name, and (iii) such further information as the Manager deems appropriate shall be 
furnished regarding such Person or Persons. 

1.16 Acknowledges and agrees that counsel, including special tax counsel, to the Trust, the 
Depositor, the Manager and their Affiliates do not represent, and shall not be deemed under applicable 
codes of professional responsibility, to have represented or to be representing, any transferee or assignee, 
including the undersigned, in any way in connection with the transfer or assignment of a Class 1 Beneficial 
Interest. 

1.17 Agrees to indemnify, defend and hold harmless the Sponsor, the Trust, Trustees, Depositor, 
and Manager, and each of their members, managers, shareholders, officers, directors, employees, 
consultants, affiliates and advisors (collectively, the “Indemnified Parties”) of and from any and all 
damages, losses, liabilities, costs and expenses (including reasonable attorneys’ fees and costs) that they 
may incur by reason of the untruth or inaccuracy of any of the representations, warranties, covenants or 
agreements contained herein or in any other document transferee or assignee has furnished to any of the 
foregoing in connection with this transaction. In addition, if any person shall assert a claim to a finder’s fee 
or real estate brokerage commission on account of alleged employment as a finder or real estate broker 
through or under the undersigned in connection with the undersigned’s acquisition of the Class 1 Beneficial 
Interest, the undersigned shall indemnify and hold the Indemnified Parties harmless from and against any 
such claim. This indemnification includes, but is not limited to, any damages, losses, liabilities, costs and 
expenses (including reasonable attorneys’ fees and costs) incurred by the Indemnified Parties defending 
against any alleged violation of federal or state securities laws, which is based upon or related to any untruth 
or inaccuracy of any of the representations, warranties or agreements contained herein or in any other 
documents the undersigned has furnished to any of the foregoing in connection with this transaction, and 
against any failure of the transaction to satisfy any Code Section 1031 requirements in connection with the 
undersigned’s exchange under such provisions. 
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1.18 Represents and warrants that neither the undersigned nor any Affiliate of the undersigned 
(i) is a Sanctioned Person (defined below), (ii) has more than 15.0% of its assets in Sanctioned Countries 
(defined below), or (iii) derives more than 15.0% of its operating income from investments in, or 
transactions with Sanctioned Persons or Sanctioned Countries. For purposes of the foregoing, a 
“Sanctioned Person” shall mean (y) a Person named on the list of “specially designated nationals” or 
“blocked persons” maintained by the U.S. Office of Foreign Assets Control (“OFAC”) at 
http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx, or as otherwise 
published from time to time, or (y) (1) an agency of the government of a Sanctioned Country, (2) an 
organization controlled by a Sanctioned Country, or (3) a person resident in a Sanctioned Country, to the 
extent subject to a sanctions program administered by OFAC. A “Sanctioned Country” shall mean a 
country subject to a sanctions program identified on the list maintained by OFAC and available at 
http://www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx, or as otherwise 
published from time to time. 

1.19 Acknowledges that the Class 2 Beneficial Owner has certain rights under the Trust 
Agreement, as more particularly set forth in the Trust Agreement. 

[Signature Page to Follow] 
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The representations, warranties, acknowledgments, understandings and indemnities of transferee or 
assignee set forth herein shall survive the undersigned’s acquisition of the Class 1 Beneficial Interest. 

 

        
Name:        
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EXHIBIT F 
FORM OF LIMITED LIABILITY COMPANY AGREEMENT  

OF 
CX MODE AT HYATTSVILLE SPRINGING, LLC 

This Limited Liability Company Agreement (this “Agreement”), effective as of the Transfer Date, 
is entered into by and between CX Mode at Hyattsville, DST, a Delaware statutory trust (the “Trust” or 
the “Initial Member”), as the Initial Member, and CX Mode at Hyattsville Springing Manager, LLC, a 
Delaware limited liability company (the “Manager”) and with the expectation of the admission of the 
parties listed on Exhibit 2 attached hereto, as Members, pursuant to the Act on the following terms and 
conditions. 

RECITALS 

WHEREAS, an Affiliate of the Manager established the Trust to acquire and hold the Property and 
sell Beneficial Interests in the Trust, pursuant to that certain Confidential Private Placement Memorandum 
(as supplemented or amended, the “Memorandum”); 

WHEREAS, the Members hold all of the Beneficial Interests in the Trust as the Beneficial Owners 
thereof and in the percentage amounts reflected on Exhibit 2 attached hereto; 

WHEREAS, the Manager or its predecessor in interest has determined that a distribution of Units 
to the Beneficial Owners in proportion to their Beneficial Interests should be made pursuant to Section 9.2 
of the Amended and Restated Trust Agreement in order to preserve and protect the Trust Estate; 

WHEREAS, in order to preserve and protect the Trust Estate, the Manager established the 
Company to hold the Property and issue the Units to the Trust in exchange for its contribution of the Trust 
Estate to the Company; and 

WHEREAS, the Trust, as Initial Member, will distribute all of the Units held by the Trust to the 
Beneficial Owners (in the amounts reflected on Exhibit 2 attached hereto) in proportion to their Beneficial 
Interests, and, in connection therewith, the Manager will admit the Beneficial Owners as Members of the 
Company and the interest of the Initial Member in the Company will be terminated. 

NOW THEREFORE, the Members and the Manager agree that the Company shall be governed by 
and operated pursuant to the Act and the terms of this Agreement as hereinafter set forth. 

1. Organization. 

1.1 Limited Liability Company. On or prior to the Transfer Date, the Manager shall file a 
Certificate of Formation with the office of the Secretary of State of Delaware in accordance with and 
pursuant to the Act to form the Company. 

1.2 Name and Place of Business. The name of the Company shall be “CX Mode at Hyattsville 
Springing, LLC”, and its principal place of business shall be at 4890 West Kennedy Boulevard, Suite 200, 
Tampa, Florida 33609. The Manager may change such name, change such place of business or establish 
additional places of business of the Company as the Manager may determine to be necessary or desirable. 

1.3 Business and Purpose of the Company. The nature of the business and the purposes to be 
conducted and promoted by the Company are to engage solely in the following activities: 

1.3.1 To own, hold, sell, assign, transfer, and otherwise deal with the Property.  

1.3.2 To exercise all powers enumerated in the Act if necessary or convenient to the 
conduct, promotion or attainment of the business or purposes otherwise set forth herein. 
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1.3.3 Notwithstanding anything to the contrary set forth in Sections 1.3.1 and 1.3.2 
above, since its formation and thereafter until the First Mortgage Loan is paid in full, the Company will 
continue to (i) be organized solely for the purpose of owning the Property, (ii) not engage in any business 
unrelated to the ownership of the Property, and (iii) not have any assets other than those related to the 
Property. 

1.4 Term. The term of the Company shall terminate as provided in Section 14 of this 
Agreement; provided, however, that the Company may not be dissolved at any time during which the First 
Mortgage Loan remains outstanding with the Lender for the Property. The Company shall have no right, 
power or authority, express or implied, to divide into multiple entities pursuant to any applicable law 
allowing an entity to divide or conduct a divisive merger. This provision shall not be amended, modified or 
otherwise changed to grant such right, power or authority, and any attempt to divide or conduct a divisive 
merger or to amend this absolute prohibition of division shall, to the fullest extent permitted by law, be void 
ab initio and of no force or effect whatsoever. 

1.5 Required Filings. The Manager shall execute, acknowledge, file, record and/or publish 
such certificates and documents as may be required by this Agreement or by law in connection with the 
formation and operation of the Company. 

1.6 Registered Office and Registered Agent. The Company’s initial registered office and initial 
registered agent shall be as provided in the Certificate of Formation. The registered office and registered 
agent may be changed from time to time by the Manager by filing the address of the new registered office 
and/or the name of the new registered agent pursuant to the Act. 

1.7 Certain Transactions. Any Member, or any Affiliate of a Member, or any shareholder, 
officer, director, employee, partner, member or any person owning an interest therein, may engage in or 
possess an interest in any other business or venture of any nature or description, whether or not competitive 
with the Company, including, but not limited to, the acquisition, syndication, ownership, financing, leasing, 
operation, maintenance, management, brokerage, construction and development of property similar to the 
Property and no Member, or any Affiliate of a Member, or any shareholder, officer, director, employee, 
partner, member or any person owning an interest therein shall have any interest in such other business or 
venture by reason of their interest in the Company. 

2. Definitions. Definitions for this Agreement are set forth on Exhibit 1 and are incorporated herein. 

3. Capitalization and Financing. 

3.1 Members’ Capital Contributions. 

3.1.1 Initial Member. The Trust, as the Initial Member, shall contribute the Trust Estate 
to the Company in exchange for all of the authorized Units in the Company. The Trust shall then distribute 
the Units to the Beneficial Owners in proportion to and in exchange for, and in termination of their 
Beneficial Interests in the Trust. 

3.1.2 Units. The Company is hereby authorized to initially issue ten thousand (10,000) 
Units and to admit the Beneficial Owners as Members of the Company. 

3.1.3 Liabilities of Members. Except as specifically provided in this Agreement, neither 
the Manager nor any Member shall be required to make any additional contributions to the Company and 
no Manager or Member shall be liable for the debts, liabilities, contracts, or any other obligations of the 
Company, nor shall the Manager or the Members be required to lend any funds to the Company. 

3.2 Additional Voluntary Capital Contributions or Additional Units. The Manager may 
determine, in its sole discretion, that Capital Expenditures are in the best interest of the Company. The 
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Manager may request the Members to make additional voluntary capital contributions (“Additional 
Voluntary Capital Contributions”) or may sell additional Units to new Members to enable the Company 
to make Capital Expenditures. In the event the Manager requests Additional Voluntary Capital 
Contributions, the Manager shall notify the Members in writing of the requested amount of such Additional 
Voluntary Capital Contribution, and a Member may, within fifteen (15) days of receiving such notice, elect 
(in writing by notice given to the Manager) to make the requested Additional Voluntary Capital 
Contributions. If the total specified amount by the Members wishing to make the Additional Voluntary 
Capital Contributions is less than the amount requested by the Manager, the Manager, in addition to 
providing the Members with a supplemental request for the remaining portion of the requested Additional 
Voluntary Capital Contribution, is hereby authorized to admit additional Members as necessary to insure 
that it receives the requested amount of Additional Voluntary Capital Contributions. To the extent that any 
Additional Voluntary Capital Contributions are made, whether by existing Members or upon the sale of 
Units to new Members, new Units shall be issued for those Additional Voluntary Capital Contributions on 
the basis of the fair market value as determined in the sole discretion of the Manager. In the event the 
Manager determines to sell additional Units, existing Members may participate on the same basis as new 
Members on a first-come first-serve basis. Fractional Units may be issued hereunder. 

3.3 Manager Loans. Provided it does not violate or conflict with the Financing Documents, the 
Manager or its Affiliates may, but will have no obligation to, make loans to the Company to pay Company 
operating expenses if deemed necessary in Manager’s reasonable business judgment. Any such loan shall 
bear interest at the actual cost of funds to the Manager and provide for the payment of principal and any 
accrued but unpaid interest in accordance with the terms of the promissory note evidencing such loan, but 
in no event later than dissolution of the Company. 

4. Allocation of Income and Loss. 

4.1 Allocation to the Manager and Members. For each fiscal year, the income and loss of the 
Company shall be allocated to the Members in proportion to their Units. 

4.2 Allocation Among Units. Except as otherwise provided in this Agreement, all Distributions 
and allocations made to the Units shall be in the ratio of the number of Units held by each such Member on 
the date of such allocation (which allocation date shall be deemed to be the last day of each month) to the 
total outstanding Units as of such date, and, except as otherwise provided in this Agreement, without regard 
to the number of days during such month that the Units were held by each Member. In the event additional 
Members are admitted to the Company on different dates during any fiscal year, the income or loss allocated 
to Members for that fiscal year shall be apportioned among them in proportion to the number of Units each 
Member held from time to time during the fiscal year in accordance with Code Section 706. 

4.3 Allocation of Company Items. Except as otherwise provided herein, whenever a 
proportionate part of income or loss is allocated to a Member, every item of income, gain, loss or deduction 
entering into the computation of such income or loss, and every item of credit or tax preference related to 
such allocation and applicable to the period during which such income or loss was realized, shall be 
allocated to a Member in the same proportion. 

4.4 Assignment. In the event of the assignment of a Unit, the income and loss shall be 
apportioned as between the Member and his or her assignee based upon the number of months of their 
respective ownership during the year in which the assignment occurs, without regard to the results of the 
Company’s operations during the period before or after such assignment. Distributions shall be made to the 
holder of record of the Units as of the date of the Distribution. An assignee that receives Units during the 
first fifteen (15) days of a month will receive any allocations relative to such month. An assignee that 
acquires Units on or after the sixteenth (16th) day of a month will be treated as acquiring his or her Units 
on the first day of the following month. 
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4.5 Consent of Members. The methods for allocating income and loss are hereby expressly 
consented to by each Member as a condition of becoming a Member. 

4.6 Withholding Obligations. 

4.6.1 If the Company is required (as determined in good faith by the Manager) to make 
a payment (“Tax Payment”) with respect to any Member to discharge any legal obligation on the part of 
the Company or the Manager to make payments to any governmental authority with respect to any federal, 
foreign, state or local tax liability of such Member arising as a result of such Member’s interest in the 
Company, then, notwithstanding any other provision of this Agreement to the contrary, the amount of any 
such Tax Payment shall be deemed to be a loan by the Company to such Member, which loan shall bear 
interest at the Prime Rate and be payable upon demand or by offset to any Distribution which otherwise 
would be made to such Member. 

4.6.2  If and to the extent the Company or the Manager is required to make any Tax 
Payment with respect to any Member, or elects to make payment on any loan described in Section 4.6.1 by 
offset to a Distribution to a Member, either (i) such Member’s proportionate share of such Distribution shall 
be reduced by the amount of such Tax Payment, or (ii) such Member shall pay to the Company prior to 
such Distribution an amount of cash equal to such Tax Payment. In the event a portion of a Distribution in 
kind is retained by the Company pursuant to clause (i) above, such retained property may, in the discretion 
of the Manager, either (A) be distributed to the other Members, or (B) be sold by the Company to generate 
the cash necessary to satisfy such Tax Payment. If the property is sold, then for purposes of income tax 
allocations only under this Agreement, any gain or loss from such sale or exchange shall be allocated to the 
Member to whom the Tax Payment relates. If the property is sold at a gain, and the Company is required to 
make any Tax Payment on such gain, the Member to whom the gain is allocated shall pay the Company 
prior to the due date of the Tax Payment an amount of cash equal to such Tax Payment. 

4.6.3 The Manager shall be entitled to hold back any Distribution to any Member to the 
extent the Manager believes in good faith that a Tax Payment will be required with respect to such Member 
in the future and the Manager believes that there will not be sufficient subsequent Distributions to make 
such Tax Payment. 

5. Distributions. 

5.1 Cash from Operations. Except as provided in Section 5.2 and as otherwise provided in 
Section 14, Distributable Cash with respect to each calendar year shall be distributed to the Members in 
proportion to their Units. 

5.2 Restrictions. The Company intends to make periodic distributions of substantially all cash 
determined by the Manager to be distributable, subject to the following: (i) Distributions may be restricted 
or suspended for periods when the Manager determines in its reasonable discretion that it is in the best 
interest of the Company; (ii) all Distributions are subject to the establishment and maintenance by Manager 
of reasonable reserves for payment of potential future Company obligations; and (iii) all Distributions shall 
be paid only to the extent that all currently due operating expenses have been paid or otherwise provided 
for and all amounts then due and payable under the Financing Documents have been paid or otherwise 
provided for. 

6. Compensation to the Manager and its Affiliates. 

6.1 Fees and Compensation to the Manager and its Affiliates. The Manager, its Affiliates, and 
Affiliates of officers of the Manager shall be entitled to receive an administrative fee and additional 
compensation for any additional service performed on behalf of the Company equal to the then prevailing 
market rates for similar services performed in the area where the Property is located. In addition, the 
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Manager shall receive a refinancing fee equal to one percent (1.0%) of the gross proceeds from any 
refinancing of the Property, and a disposition fee equal to three percent (3.0%) of the gross price of the 
Property upon its sale, exchange or other disposition. Any sales commissions or mortgages brokerage fees 
due to outside brokers shall not be paid from these fees. Notwithstanding the foregoing, any obligation for 
fees or expenses to be paid to the Manager herein shall be fully subordinate to the First Mortgage Loan and 
shall not constitute a claim against the Company in the event its cash flow is insufficient to pay its 
obligations, nor shall it constitute a claim against any member of the Company.  

6.2 Company Expenses. 

6.2.1 Operating Expenses. Subject to the limitations set forth in Section 6.2.2, the 
Company shall pay directly, or reimburse the Manager as the case may be, for all of the costs and expenses 
of the Company’s operations, including, without limitation, the following costs and expenses: (i) all 
Organization Expenses advanced or otherwise paid by the Manager; (ii) all costs of personnel employed by 
the Company and directly involved in the Company’s business; (iii) all compensation due to the Manager 
or its Affiliates; (iv) all costs of personnel employed by the Manager or its Affiliates and directly involved 
in the business of the Company; (v) all costs of borrowed money and taxes applicable to the Company; (vi) 
legal, accounting, audit, brokerage, and other fees; (vii) fees and expenses paid to independent contractors, 
mortgage bankers, real estate brokers, and other agents; (viii) all expenses incurred in connection with the 
maintenance of Company books and records, the preparation and dissemination of reports, tax returns or 
other information to the Members and the making of Distributions to the Members; (ix) expenses incurred 
in preparation and filing reports or other information with appropriate regulatory agencies; (x) expenses of 
insurance as required in connection with the business of the Company, other than any insurance insuring 
the Manager against losses for which it is not entitled to be indemnified under Section 7.7; (xi) costs 
incurred in connection with any litigation in which the Company may become involved, or any examination, 
investigation, or other proceedings conducted by any regulatory agency, including legal and accounting 
fees; (xii) the actual costs of goods and materials used by or for the Company; (xiii) the costs of services 
that could be performed directly for the Company by independent parties such as legal, accounting, 
secretarial or clerical, reporting, transfer agent, data processing and duplicating services but which are in 
fact performed by the Manager or its Affiliates, but not in excess of the lesser of: (a) the actual costs to the 
Manager or its Affiliates of providing such services; or (b) the amounts which the Company would 
otherwise be required to pay to independent parties for comparable services in the same geographic locale; 
(xiv) expenses of Company administration, accounting, documentation and reporting; (xv) expenses of 
revising, amending, modifying, or terminating this Agreement; (xvi) all travel expenses incurred in 
connection with the Company’s business; and (xvii) all other costs and expenses incurred in connection 
with the business of the Company exclusive of those set forth in Section 6.2.2. All payments set forth herein 
shall be paid from any funds available after payment of, or other provision for, all other currently due 
operating expenses for the Property and all currently due amounts under the Financing Documents. 

6.2.2 Manager Overhead. Except as set forth in this Section 6, the Manager and its 
Affiliates shall not be reimbursed for overhead expenses incurred in connection with the Company, 
including but not limited to rent, depreciation, utilities, capital equipment, or other administrative items. 

7. Authority and Responsibilities of the Manager. 

7.1 Management. The Manager shall manage the business and affairs of the Company. Except 
as otherwise set forth in this Agreement and the Certificate of Formation, and to the maximum extent 
permitted by law, the Manager shall have full and complete authority, power and discretion to manage and 
control the business, affairs and properties of the Company, to make all decisions regarding those matters, 
and to perform any and all other acts or activities customary or incident to the management of the 
Company’s business. 
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7.2 Number, Tenure and Qualifications. The Company shall have one Manager, which shall 
be CX Mode at Hyattsville Springing Manager, LLC. The Manager shall remain the Manager until such 
Manager is removed, withdraws or resigns. 

7.3 Manager Authority. The Manager shall have all authority, rights and powers conferred by 
law (subject only to Section 7.4 and Section 10 hereof and the Certificate of Formation) and those required 
or appropriate to the management of the Company’s business, as limited by Section 1.3, which, by way of 
illustration but not by way of limitation, shall include the right, authority and power to cause the Company 
to: 

7.3.1 Take all actions relating to the management of the Property;  

7.3.2 Hold, sell, exchange or otherwise dispose of the Property; 

7.3.3 Borrow money, and, if security is required therefor subject the Property to any 
security device, and to prepay, in whole or in part, refinance, increase, modify, consolidate, or extend any 
security device. All of the foregoing shall be on such terms and in such amounts as the Manager, in its sole 
discretion, deems to be in the best interest of the Company and subject to any restrictions or limitations 
established under the Financing Documents; 

7.3.4 Enter into such contracts and agreements as the Manager determines to be 
reasonably necessary or appropriate in connection with the Company’s business and purpose (including 
contracts with Affiliates of the Manager), and any contract of insurance that the Manager deems necessary 
or appropriate for the protection of the Company and the Manager, including errors and omissions 
insurance, for the conservation of Company assets, or for any purpose convenient or beneficial to the 
Company; 

7.3.5 Employ persons, who may be Affiliates of the Manager, in the operation and 
management of the business of the Company; 

7.3.6 Prepare or cause to be prepared reports, statements, and other relevant information 
for distribution to the Members; 

7.3.7 Open accounts and deposits and maintain funds in the name of the Company in banks, 
savings and loan associations, “money market” mutual funds and other instruments as the Manager may 
deem in its discretion to be necessary or desirable; 

7.3.8 Cause the Company to make or revoke any of the elections referred to in the Code 
(the Manager shall have no obligation to make any such elections); 

7.3.9 Select as its accounting year a calendar or fiscal year as may be approved by the 
Internal Revenue Service (the Company initially intends to adopt the calendar year); 

7.3.10 Determine the appropriate accounting method or methods to be used by the 
Company;  

7.3.11 In addition to any amendments otherwise authorized herein, amend this Agreement 
without any action on the part of the Members by special or general power of attorney or otherwise to: 

(a) Add to the representations, duties, services or obligations of the Manager 
or its Affiliates, for the benefit of the Members; 

(b) Cure any ambiguity or mistake, correct or supplement any provision herein 
that may be inconsistent with any other provision herein, or make any other provision with respect 
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to matters or questions arising under this Agreement that will not be inconsistent with the provisions 
of this Agreement; 

(c) Amend this Agreement to reflect the addition or substitution of Members; 

(d) Minimize the adverse impact of, or comply with, any final regulation of 
the United States Department of Labor, or other federal agency having jurisdiction, defining “plan 
assets” for ERISA purposes; 

(e) Reconstitute the Company under the laws of another state if beneficial; 

(f) Execute, acknowledge and deliver any and all instruments to effectuate the 
foregoing, including the execution, acknowledgment and delivery of any such instrument by the 
attorney-in-fact for the Manager under a special or limited power of attorney, and to take all such 
actions in connection therewith as the Manager shall deem necessary or appropriate with the 
signature of the Manager acting alone; 

(g) Make any changes to this Agreement required by the Lender or any 
subsequent lender that may be required to obtain financing or any refinancing of the First Mortgage 
Loan so long as such changes are not adverse to the interests of the Members; and 

(h) Delete or add any provision to this Agreement required to be so deleted or 
added for the benefit of the members by the staff of the Securities and Exchange Commission or 
by a state “Blue Sky” Commissioner or similar official. 

7.3.12 Require in any Company contract that the Manager shall not have any personal 
liability, but that the person or entity contracting with the Company is to look solely to the Company and 
its assets for satisfaction; 

7.3.13 Lease personal property for use by the Company; 

7.3.14 Establish reserves from income in such amounts as the Manager may deem 
appropriate;  

7.3.15 Provided it does not violate or conflict with the Financing Documents, make secured 
or unsecured loans to the Company and receive interest at the rates set forth herein; 

7.3.16 Represent the Company and the Members as “partnership representative” within the 
meaning of the Code in discussions with the Internal Revenue Service regarding the tax treatment of items 
of Company income, loss, deduction or credit, or any other matter reflected in the Company’s returns, and, 
if deemed in the best interest of the Members, to agree to final Company administrative adjustments or file 
a petition for a readjustment of the Company items in question with the applicable court; 

7.3.17 Redeem or repurchase Units on behalf of the Company; 

7.3.18 Hold an election for a successor Manager before the resignation, withdrawal, 
expulsion or dissolution of the Manager; 

7.3.19 Initiate, settle and defend legal actions on behalf of the Company; 

7.3.20 Admit itself as a Member, but only to the extent necessary to fulfill its duties as the 
manager of the Company and, in any event, without any Economic Interest; 

7.3.21 Enter into any transaction with any partnership, company or venture; 

7.3.22 Perform any and all other acts which the Manager is obligated to perform hereunder; 
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7.3.23 Perform any and all other acts which the Manager is permitted to perform under the 
Act; and 

7.3.24 Execute, acknowledge and deliver any and all instruments to effectuate the 
foregoing and take all such actions in connection therewith as the Manager may deem necessary or 
appropriate. The Manager may, on behalf and in the name of the Company, execute any and all documents 
or instruments. 

7.4 Restrictions on Manager’s Authority. Subject to the balance of the terms of this Agreement 
and the Certificate of Formation, neither the Manager nor any Affiliates shall have authority, without a 
Majority Vote of the Units, to: 

7.4.1 Enter into contracts with the Company that would bind the Company after the 
expulsion, withdrawal, Event of Insolvency, or other cessation to exist of the Manager, or to continue the 
business of the Company after the occurrence of such event; 

7.4.2 Use or permit any other person to use Company funds or assets in any manner 
except for the exclusive benefit of the Company; 

7.4.3 Alter the primary purpose of the Company;  

7.4.4 Sell or lease to the Company any real property in which the Manager or any 
Affiliate has any interest; 

7.4.5 Admit another person or entity as the Manager, except with the consent of the 
Members as provided in this Agreement; 

7.4.6 Reinvest Cash from Operations in any additional properties;  

7.4.7 Enter into any agreement imposing personal liability on any Member; or  

7.4.8 Commingle the Company funds with those of any other person or entity, except 
for (i) the temporary deposit of funds in a bank checking account for the sole purpose of making 
Distributions immediately thereafter to the Members and the Manager or (ii) funds attributable to the 
Property and held for use in the management of the operations of the Property. 

7.5 Responsibilities of the Manager. The Manager shall: 

7.5.1 Have a fiduciary responsibility for the safekeeping and use of all the funds of the 
Company (but Manager shall have no other fiduciary duties); 

7.5.2 Devote such of its time and business efforts to the business of the Company as it 
shall in its discretion, exercised in good faith, determine to be necessary to conduct the business of the 
Company for the benefit of the Company and the Members; 

7.5.3 File and publish all certificates, statements, or other instruments required by law 
for formation, qualification and operation of the Company and for the conduct of its business in all 
appropriate jurisdictions; 

7.5.4 Cause the Company to be protected by public liability, property damage and other 
insurance determined by the Manager in its discretion to be appropriate to the business of the Company; 
and 

7.5.5 At all times use its best efforts to meet applicable requirements for the Company 
to be taxed as a Company and not as an association taxable as a corporation. 



 

 

 F-9 

7.6 Administration of Company. So long as it is the Manager and the provisions of this 
Agreement for compensation and reimbursement of expenses of the Manager are observed, the Manager 
shall have the responsibility of providing continuing administrative and executive support, advice, 
consultation, analysis and supervision with respect to the functions of the Company, and compliance with 
federal, state and local regulatory requirements and procedures. In this regard, the Manager may retain the 
services of such Affiliates or unaffiliated parties as the Manager may deem appropriate to provide 
management and financial consultation and advice, and may enter into agreements for the management and 
operation of Company assets. 

7.7 Indemnification of Manager. 

7.7.1 The Manager, its shareholders, Affiliates, officers, directors, partners, manager, 
members, employees, agents and assigns, shall not be liable for, and shall be indemnified and held harmless 
(to the extent of the Company’s assets) from, any loss or damage incurred by them, the Company or the 
Members in connection with the business of the Company, including costs and reasonable attorneys’ fees 
and any amounts expended in the settlement of any claims of loss or damage resulting from any act or 
omission, which shall not constitute fraud or gross negligence, pursuant to the authority granted, to promote 
the interests of the Company. Moreover, the Manager shall not be liable to the Company or the Members 
because any taxing authorities disallow or adjust any deductions or credits in the Company income tax 
returns. 

7.7.2 Notwithstanding anything contained herein to the contrary, any indemnification of 
the Manager or any Member shall be fully subordinated to any obligations respecting the Property 
(including, without limitation, the Financing Documents which secure the First Mortgage Loan) and such 
indemnification shall not constitute a claim against the Company in the event that cash flow in excess of 
amounts necessary to pay holders of such obligations is insufficient to pay such indemnification obligations. 

7.8 No Personal Liability for Return of Capital. The Manager shall not be personally liable or 
responsible for the return or repayment of all or any portion of the Capital Contribution of any Member or 
any loan made by any Member to the Company, it being expressly understood that any such return of capital 
or repayment of any loan shall be made solely from the assets (which shall not include any right of 
contribution from any Member) of the Company. 

7.9 Authority as to Third Persons. 

7.9.1 No third party dealing with the Company shall be required to investigate the 
authority of the Manager or secure the approval or confirmation by any Member of any act of the Manager 
in connection with the Company business. No purchaser of any property or interest owned by the Company 
shall be required to determine the right to sell or the authority of the Manager to sign and deliver any 
instrument of transfer on behalf of the Company, or to see to the application or distribution of revenues or 
proceeds paid or credited in connection therewith. 

7.9.2 The Manager shall have full authority to execute on behalf of the Company any 
and all agreements, contracts, conveyances, deeds, mortgages and other instruments, and the execution 
thereof by the Manager, executing on behalf of the Company, shall be the only execution necessary to bind 
the Company thereto. No signature of any Member shall be required. 

7.9.3 The Manager shall have the right by separate instrument or document to authorize 
one or more individuals or entities to execute leases and lease-related documents on behalf of the Company 
and any leases and documents executed by such agent shall be binding upon the Company as if executed 
by the Manager. 

8. [Intentionally Omitted]. 
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9. Rights, Authority and Voting of the Members. 

9.1 Members are Not Agents. Pursuant to Section 7 and the Certificate of Formation, the day-
to-day management of the Company is vested solely in the Manager. No Member, acting in the capacity of 
a Member, is an agent of the Company nor can any Member in such capacity bind or execute any instrument 
on behalf of the Company. 

9.2 Voting Rights of Members. Subject to the terms of the Financing Documents, Members 
who own Units shall be entitled to cast one vote for each Unit they own. Except as otherwise specifically 
provided in this Agreement, and subject to receipt of the written approval of the Lender if required under 
the Financing Documents, Members shall have the right to vote only upon the following matters: 

9.2.1 Removal of the Manager as provided in Section 11.2 of this Agreement;  

9.2.2 Election of a successor Partnership Representative; 

9.2.3 Amendment of this Agreement (except as otherwise provided herein); 

9.2.4 Extension of the term of the Company as provided in Section 14.1.4 when there is 
a Dissolution Event; or 

9.2.5 Election of a successor Manager. 

9.3 Member Vote; Consent of Manager. All matters upon which the Members may vote, except 
as otherwise provided in this Agreement, shall require a Majority Vote and, except for removal of the 
Manager as provided in Section 11.2, the consent of the Manager to pass and become effective, which 
consent of Manager shall not be unreasonably withheld, conditioned, or delayed. The foregoing 
notwithstanding, at any time the First Mortgage Loan is outstanding, all Members shall be conclusively 
deemed to have elected to continue the existence of the Company under Section 9.2.4. 

9.4 Meetings of the Members. The Manager may at any time call for a meeting of the Members, 
or for a vote without a meeting, on matters on which the Members are entitled to vote, and shall call for 
such a meeting (but not a vote without a meeting) following receipt of a written request therefor of Members 
holding more than ten percent (10.0%) of the Units entitled to vote as of the record date. Within twenty 
(20) days after receipt of such request, the Manager shall notify all Members of record on the record date 
of the meeting. 

9.4.1 Notice. Except as provided by Section 9.4.5, written notice of each meeting shall 
be given to each Member entitled to vote, either personally or by mail or other means of written 
communication, charges prepaid, addressed to such Member at his or her address appearing on the books 
of the Company or given by him or her to the Company for the purpose of notice or, if no such address 
appears or is given, at the principal executive office of the Company, or by publication of notice at least 
once in a newspaper of general circulation in the county in which such office is located. All such notices 
shall be sent not less than five (5), nor more than sixty (60), days before such meeting. The notice shall 
specify the place, date and hour of the meeting and the general nature of business to be transacted, and no 
other business shall be transacted at the meeting. 

9.4.2  Adjourned Meeting and Notice Thereof. When a Members’ meeting is adjourned 
to another time or place, notice need not be given of the adjourned meeting if the time and place thereof are 
announced at the meeting at which the adjournment is taken. At the adjourned meeting, the Company may 
transact any business that might have been transacted at the original meeting. If the adjournment is for more 
than forty-five (45) days or if after the adjournment a new record date is fixed for the adjourned meeting, a 
notice of the adjourned meeting shall be given to each Member of record entitled to vote at the meeting. 
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9.4.3 Quorum. The presence in person or by proxy of the persons entitled to vote a 
majority of the Units shall constitute a quorum for the transaction of business. The Members present at a 
duly called or held meeting at which a quorum is present may continue to transact business until 
adjournment. Any meeting of Members may be adjourned from time to time by a Majority Vote of the 
Units represented either in person or by proxy. 

9.4.4 Consent of Absentees. The transactions of any meeting of Members, however 
called and noticed and wherever held, are as valid as though they occurred at a meeting duly held after 
regular call and notice, if a quorum is present either in person or by proxy, and if, either before or after the 
meeting, each of the persons entitled to vote, not present in person or by proxy, signs a written waiver of 
notice, or a consent to the holding of the meeting or an approval of the minutes thereof. All waivers, 
consents and approvals shall be filed with the Company records or made a part of the minutes of the 
meeting. 

9.4.5 Action Without Meeting. Except as otherwise provided in this Agreement, any 
action which may be taken at any meeting of the Members may be taken without a meeting if a consent in 
writing, setting forth the action so taken, shall be signed by Members having not less than the minimum 
number of votes that would be necessary to authorize or take that action at a meeting at which all entitled 
to vote thereon were present and voted. In the event the Members are requested to consent on a matter 
without a meeting, each Member shall be given not less than five (5), nor more than sixty (60), days prior 
notice. 

9.4.6 Record Dates. For purposes of determining the Members entitled to notice of any 
meeting or to vote or entitled to receive any Distributions or to exercise any rights in respect of any other 
lawful matter, the Manager may fix in advance a record date, which is not more than sixty (60) nor less 
than five (5) days prior to the date of the meeting nor more than sixty (60) days prior to any other action. If 
no record date is fixed: 

(a) The record date for determining Members entitled to notice of or to vote 
at a meeting of Members shall be at the close of business on the business day next preceding the 
day on which notice is given or, if notice is waived, at the close of business on the business day 
next preceding the day on which the meeting is held; 

(b) The record date for determining Members entitled to give consent to 
Company action in writing without a meeting shall be the day on which the first written consent is 
given; 

(c) The record date for determining Members for any other purpose shall be 
at the close of business on the day on which the Manager adopts it, or the sixtieth (60th) day before 
the date of the other action, whichever is later; and 

(d) A determination of Members of record entitled to notice of or to vote at a 
meeting of Members shall apply to any adjournment of the meeting unless the Manager, or the 
Members who requested the meeting, fix a new record date for the adjourned meeting, but the 
Manager, or such Members, shall fix a new record date if the meeting is adjourned for more than 
forty-five (45) days from the date set for the original meeting. 

9.4.7 Proxies. Every person entitled to vote or execute consents shall have the right to 
do so either in person or by one or more agents authorized by a written proxy executed by such person or 
his duly authorized agent and filed with the Manager. No proxy shall be valid after the expiration of three 
(3) months from the date thereof unless otherwise provided in the proxy. Every proxy continues in full force 
and effect until revoked as specified or unless it states that it is irrevocable. A proxy that states that it is 
irrevocable is irrevocable for the period specified therein to the fullest extent permitted by law. 
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9.4.8  Chairman of Meeting. The Manager may select any person to preside as Chairman 
of any meeting of the Members, and if such person shall be absent from the meeting, or fail or be unable to 
preside, the Manager may name any other person in substitution therefor as Chairman. In the absence of an 
express selection by the Manager of a Chairman or substitute therefor, the Chief Executive Officer, 
President, Vice President, Secretary, or Chief Financial Officer of the Manager shall preside as Chairman, 
in that order. The Chairman of the meeting shall designate a secretary for such meeting, who shall take and 
keep or cause to be taken and kept minutes of the proceedings thereof. The conduct of all Members’ 
meetings shall at all times be within the discretion of the Chairman of the meeting and shall be conducted 
under such rules as he may prescribe. The Chairman shall have the right and power to adjourn any meeting 
at any time, without a vote of the Units present in person or represented by proxy, if the Chairman shall 
determine such action to be in the best interests of the Company. 

9.4.9  Inspectors of Election. In advance of any meeting of Members, the Manager may 
appoint any persons other than nominees for Manager or other office as the inspector of election to act at 
the meeting and any adjournment thereof. If an inspector of election is not so appointed, or if any such 
person fails to appear or refuses to act, the Chairman of any such meeting may, and on the request of any 
Member or his proxy shall, make such appointment at the meeting. The inspector of election shall determine 
the number of Units outstanding and the voting power of each, the Units represented at the meeting, the 
existence of a quorum, the authenticity, validity and effect of proxies, receive votes, ballots or consents, 
hear and determine all challenges and questions in any way arising in connection with the right to vote, 
count and tabulate all votes or consents, determine when the polls shall close, determine the result and do 
such acts as may be proper to conduct the election or vote with fairness to all Members. 

9.4.10  Record Date and Closing Company Books. When a record date is fixed, only 
Members of record on that date are entitled to notice of and to vote at the meeting or to receive a 
Distribution, or allotment of rights, or to exercise the rights, as the case may be, notwithstanding any transfer 
of any Units on the books of the Company after the record date. 

9.5 Rights of Members. No Member shall have the right or power to: (i) withdraw or reduce 
his contribution to the capital of the Company, except as a result of the dissolution and termination of the 
Company or as otherwise provided in this Agreement or by law; (ii) bring an action for partition against the 
Company; (iii) demand or receive property other than cash in return for his Capital Contribution; or (iv) 
direct the Manager with respect to day-to-day management of the Company or its books and records. Except 
as provided in this Agreement, no Member shall have priority over any other Member either as to the return 
of Capital Contributions or as to allocations of the income, loss or Distributions of the Company. Other 
than upon the termination and dissolution of the Company as provided by this Agreement, there has been 
no time agreed upon when the contribution of each Member (other than the Initial Member) is to be 
returned. 

9.6 Restrictions on the Member. No Member shall: 

9.6.1 Disclose to any non-Member other than their lawyers, accountants or consultants 
and/or commercially exploit any of the Company’s business practices, trade secrets or any other information 
not generally known to the business community; 

9.6.2 Do any other act or deed with the intention of harming the business operations of 
the Company; or  

9.6.3 Do any act contrary to this Agreement. 

9.7 Return of Capital of Member. In accordance with the Act, a Member may, under certain 
circumstances, be required to return to the Company, for the benefit of the Company’s creditors, amounts 
previously distributed to the Member. If any court of competent jurisdiction holds that any Member is 
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obligated to make any such payment, such obligation shall be the obligation of such Member and not of the 
Company, the Manager or any other Member. 

10. Separateness Provisions. 

10.1 Lender Covenants. 

10.1.1  This Section 10.1 is adopted in order to comply with certain provisions required in 
order to qualify the Company as a “special purpose entity” as required under the Financing Documents. 

10.1.2 Until the First Mortgage Loan is paid in full, the Company must remain a Special 
Purpose Entity. A “Special Purpose Entity” means with respect to the Company, a Delaware limited 
liability company, which at all times since its formation and thereafter will comply with the following 
provisions: 

(a) The company shall not acquire, lease, or operate any real property, 
personal property, or assets other than the fee or leasehold interest in the Property; 

(b) the Company shall not acquire, own, operate, or participate in any business 
other than the leasing, ownership, management, operation, and maintenance of the Property; 

(c) the Company shall not commingle its assets or funds with those of any 
other Person, unless such assets or funds can easily be segregated and identified in the ordinary 
course of business from those of any other Person; 

(d) the Company shall maintain its financial statements, accounting records, 
and other partnership, real estate investment trust, limited liability company, or corporate 
documents, as the case may be, separate from those of any other Person (unless such entity’s assets 
are included in a consolidated financial statement prepared in accordance with generally accepted 
accounting principles); provided the beneficial interest holders of the company may also include 
their share of the assets on their personal financial statements; 

(e) the Company shall have no material financial obligation under any 
indenture, mortgage, deed of trust, deed to secure debt, loan agreement, other agreement or 
instrument to which it is a party or by which it is otherwise bound, or to which the Property is 
subject or by which it is otherwise encumbered, other than: 

(i) unsecured trade payables incurred in the ordinary course of the 
operation of the Property (exclusive of amounts (A) to be paid out of the Reserves, or (B) 
for rehabilitation, restoration, repairs, or replacements of the Property or otherwise 
approved by Lender) so long as such trade payables (x) are not evidenced by a promissory 
note, (y) are payable within sixty (60) days of the date incurred, and (z) as of any date, do 
not exceed, in the aggregate, two percent (2%) of the original principal balance of the First 
Mortgage Loan; provided, however, that otherwise compliant outstanding trade payables 
may exceed two percent (2%) up to an aggregate amount of four percent (4%) of the 
original principal balance of the First Mortgage Loan for a period (beginning on or after 
the Effective Date) not to exceed ninety (90) consecutive days; 

(ii) if the Security Instrument (as defined in the First Mortgage Loan 
Documents) grants a lien on a leasehold estate, the company’s obligations as lessee under 
the ground lease creating such leasehold estate; 
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(iii) obligations under the First Mortgage Loan Documents and 
obligations secured by the Property to the extent permitted by the First Mortgage Loan 
Documents; and 

(iv) obligations under the Permitted Encumbrances (as defined in the 
First Mortgage Loan Documents); 

(f) the Company shall not assume, guaranty, or pledge its assets to secure the 
liabilities or obligations of any other Person (except, with respect to the company only, in 
connection with the First Mortgage Loan or other mortgage loans that have been paid in full or 
collaterally assigned to Lender, including in connection with any consolidation, extension and 
modification agreement or similar instrument) or hold out its credit as being available to satisfy the 
obligations of any other Person; 

(g) the Company shall not make loans or advances to any other Person; 

(h) the Company shall not enter into, or become a party to, any transaction 
with any Trust Affiliate (as defined in the First Mortgage Loan Documents), except in the ordinary 
course of business and on terms which are no more favorable to any such Trust Affiliate than would 
be obtained in a comparable arm’s-length transaction with an unrelated third party, provided that 
neither the company’s acquisition of the Property nor the company’s entry into and performance 
of its obligations under the Master Lease Documents shall be deemed to breach this covenant; 

(i) the Company shall have at all times an Independent Trustee in compliance 
with the First Mortgage Loan Documents; or 

(j) the Company shall not Divide  

10.1.3  Notwithstanding anything to the contrary in this Agreement, no transfer of a Unit 
will be permitted under the Financing Documents, unless the provisions of this Section 10 are satisfied at 
all times.  

11. Resignation, Withdrawal or Removal of the Manager. 

11.1 Resignation or Withdrawal of the Manager. Subject to Section 12 hereof, the Manager shall 
not resign or withdraw as the Manager or do any act that would require its resignation or withdrawal without 
a Majority Vote. So long as the First Mortgage Loan is outstanding, the Manager may not resign, except as 
permitted under the Financing Documents. If the Manager is permitted to resign pursuant to this Section 
11.1, an additional Manager of the Company shall be admitted to the Company upon its execution of an 
instrument signifying its agreement to be bound by the terms and conditions of this Agreement, which 
instrument may be a counterpart signature page to this Agreement. Such admission shall be deemed 
effective immediately prior to the resignation and, immediately following such admission, the resigning 
Manager shall cease to be a Manager of the Company. 

11.2 Removal. Subject to the terms of the Financing Documents, the Manager may be removed 
by a Majority Vote for “cause”. For purposes of this Section 11.2, “cause” shall be deemed to exist (i) if 
the Manager has engaged in fraud or gross negligence and has materially damaged the Company, or (ii) 
upon an Event of Insolvency of the Manager. 

11.3 Manager’s Fees. Upon the removal of the Manager pursuant to Section 11.2 or its 
withdrawal with the approval of a Majority Vote, such Manager shall be paid all of its earned but unpaid 
fees and other compensation remaining to be paid under this Agreement. The Company shall pay these 
amounts to the Manager in cash prior to the effective date of the removal or withdrawal of the Manager. 
All fees and compensation paid to the Manager pursuant to this Section 11.3 shall be subordinate to all 
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amounts owed by the Company to the Lender; provided, however, the Manager shall be entitled to receive 
and keep all such fees and compensation paid to the Manager so long as the First Mortgage Loan is not in 
default at the time such fees and compensation are paid to the Manager. 

12. Assignment of Units. 

12.1 Permitted Assignments. Unless such transfer is as a part of the Exchange Right under 
Section 12.8, subject to the terms and conditions of the Financing Documents, a Member may only sell, 
assign, hypothecate, encumber or otherwise transfer all or any part of his or her interest in the Company, if 
the following requirements are satisfied: 

12.1.1 The Manager consents in its sole and absolute discretion in writing to the transfer;  

12.1.2 No Member shall transfer, assign or convey or offer to transfer, assign or convey all 
or any portion of a Unit to any person who does not possess the financial qualifications required of all 
persons who become Members, as described in the Memorandum; 

12.1.3 No Member shall have the right to transfer any Unit to any minor or to any person 
who, for any reason, lacks the capacity to contract for himself or herself under applicable law. Such 
limitations shall not, however, restrict the right of any Member to transfer any one or more Units to a 
custodian or a trustee for a minor or other person who lacks such contractual capacity; 

12.1.4 The Manager, with advice of counsel, must determine that such transfer will not 
jeopardize the applicability of the exemptions from the registration requirements under the Securities Act 
of 1933, as amended, and registration or qualification under state securities laws relied upon by the 
Company and Manager in offering and selling the Units or otherwise violate any federal or state securities 
laws; 

12.1.5 The Manager, with advice of counsel, must determine that, despite such transfer, 
Units will not be deemed traded on an established securities market or “readily tradable on a secondary 
market (or the substantial equivalent thereof)” under Section 7704 of the Code; 

12.1.6 Any such transfer shall be by a written instrument of assignment, the terms of which 
are not in contravention of any of the provisions of this Agreement, and which has been duly executed by 
the assignor of such Units and accepted by the Manager in writing, in advance of consummation of the 
transfer; 

12.1.7 A transfer fee shall be paid by the transferring Member in such amount as may be 
required by the Manager and/or Lender to cover all reasonable expenses, including attorneys’ fees, 
connected with such assignment; 

12.1.8 The transfer will not violate any of the terms of the Financing Documents, including 
any requirement for Lender approval of the transfer. 

12.2 [Intentionally Omitted]. 

12.3 Records of Ownership. The Manager shall keep or otherwise engage a third party 
recordkeeping service provider to maintain Records of Ownership, which shall include records of the 
transfer and exchange of Units. Notwithstanding any provision of this Agreement to the contrary, transfer 
of a Unit, or of any right, title or interest therein, shall occur only upon and by virtue of the entry of such 
transfer in the Records of Ownership. 
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12.4 Substituted Member. 

12.4.1  Conditions to be Satisfied. Subject to the terms of the Financing Documents, no 
person shall have the right to become a Substituted Member unless the Manager shall consent thereto in 
accordance with Section 12.1.1 and all of the following conditions are satisfied: 

(a) A duly executed and acknowledged written instrument of assignment shall 
have been filed with the Company, which instrument shall specify the number of Units being 
assigned and set forth the intention of the assignor that the assignee succeed to the assignor’s 
interest as a Substituted Member in his or her place; 

(b) The assignor and assignee shall have executed, acknowledged and 
delivered such other instruments as the Manager may deem necessary or desirable to effect such 
substitution, which may include an opinion of counsel regarding the effect and legality of any such 
proposed transfer, and which shall include: (i) the written acceptance and adoption by the assignee 
of the provisions of this Agreement and (ii) the execution, acknowledgment and delivery to the 
Manager of a special power of attorney, the form and content of which are more fully described 
herein; and 

(c) A transfer fee sufficient to cover all reasonable expenses connected with 
such substitution shall have been paid to the Company. 

12.4.2 Consent of Manager. The consent of the Manager shall be required to admit a person 
as a Substituted Member. The granting or withholding of such consent shall be within the sole and absolute 
discretion of the Manager. 

12.4.3  Consent of Member. By executing or adopting this Agreement, each Member 
hereby consents to the admission of additional or Substituted Members upon consent of the Manager and 
in compliance with this Agreement. 

12.5 Assignment of 50.0% or More of Units. No assignment of any Units may be made if the 
Units to be assigned, when added to the total of all other Units assigned within the thirteen (13) immediately 
preceding months, would, in the advice of counsel for the Company, result in the termination of the 
Company under the Code. 

12.6 Transfer Subject to Law. No assignment, sale, transfer, exchange or other disposition of 
any Units may be made except in compliance with the applicable governmental laws and regulations, 
including state and federal securities laws. 

12.7 Termination of Limited Liability Company Interest. Upon the transfer of a Unit in violation 
of this Agreement, or the occurrence of a Member Dissolution that does not result in the dissolution of the 
Company, the Limited Liability Company Interest of a Member shall be, at the option of the Manager in its 
sole and absolute discretion, either (a) converted into an Economic Interest, or (b) deemed void ab initio 
and shall not be binding on the Company, the Manager or any other Member. 

12.8  Exchange Right.  

12.8.1 Exchange Right. Subject to Sections 12.8.2 and 12.8.3, each of the Member does 
hereby grant to the Manager, its affiliates, successors or assigns the right, but not the obligation, to require 
that each such Member exchange its interest in the Company for units of an equal aggregate value (the 
“Units”) in one or more entities organized or identified by the Manager (each, an “Exchange Entity”) in a 
transaction intended to qualify as a tax-deferred exchange under Code Section 721, pursuant to the terms 
of this Section 12.8 (the “Exchange Right”). Each Member shall receive an amount of ER Units with an 
aggregate value equal to the then fair market value of such Member’s interest in the Company as of the date 
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the Exchange Right is exercised. The Exchange Right shall be exercised pursuant to a Notice of Exchange, 
a form of which is attached as Exhibit 4 to this Agreement, delivered to the Members by the Manager. 

12.8.2 Dissenting Members. Notwithstanding the provisions of Section 12.8.1, a Member 
may elect to have any such Exchange Entity acquire the Member’s interest in the Company for cash rather 
than exchange such interest for ER Units (such Member, a “Dissenting Member”). The purchase price for 
a Dissenting Member’s interest (the “Cash Amount”) shall be then fair market value of the Dissenting 
Member’s interest as of the date the Exchange Right is exercised. If a Dissenting Member elects to exercise 
its right to have an Exchange Entity purchase its interests in the Company for the Cash Amount under this 
Section 12.8.2 with respect to a Notice of Exchange, it shall so notify the Manager and Exchange Entity in 
writing within twenty (20) business days after the date on which the Manager mails the Notice of Exchange 
to the Member (the “Dissenting Notice”). If any Member does not provide a Dissenting Notice to the 
Manager within twenty (20) business days after the mailing date of the Notice of Exchange, such Member 
will be deemed to have agreed to the exercise of the Exchange Right by the Manager. 

12.8.3 Documentation and Signatures; Delivery. Each Member agrees to execute such 
documents and signatures as the Manager may reasonably require in connection with the exercise of the 
Exchange Right under Section 12.8.1 or the cash purchase under Section 12.8.2. For a Member that is not 
a Dissenting Member but is subject to the Exchange Right (such Member, a “Contributing Member”), the 
Manager shall provide a tax protection agreement (a “Tax Protection Agreement”) in which the Manager: 
(i) will agree not to directly or indirectly sell, exchange, transfer, or otherwise dispose of the Property or 
any interest therein (without regard to whether such disposition is voluntary or involuntary) in a transaction 
within two (2) years of the date of the Exchange Right that would cause a Contributing Member to recognize 
any gain under Code Section 704(c) (such transaction, a “Triggering Event”), and (ii) for a period of two 
(2) years following the occurrence of a Triggering Event will agree to pay a Contributing Member’s 
damages equal to the aggregate federal, state and local income taxes incurred by such Contributing Member 
in connection with such Triggering Event. Upon receipt of any and all documents and signatures required 
by the Manager under this Section 12.8.3 (such date of final receipt, the “Receipt Date”), the Manager 
shall distribute (i) to any Contributing Member the ER Units within sixty (60) business days of the Receipt 
Date and (ii) to any Dissenting Member the Cash Amount within one hundred eighty (180) days of the 
Receipt Date.  

12.8.4 Determination of Fair Market Value. For the purposes of Section 12.8, the fair 
market value of a Member’s interests in the Company to be acquired by the Exchange Entity will be 
determined by multiplying: (i) the Member’s percentage share of interests in the Company to be acquired 
by the Exchange Entity by (ii) the greater of the two fair market values of the Property, each as determined 
by a separate independent appraisal firm selected by the Manager in its sole discretion. However, if the 
quotient equal to (A) the difference between the fair market values determined by the two independent 
appraisal firms pursuant to the preceding sentence, divided by (B) the greater of the two fair market values 
determined by the independent appraisal firms pursuant to the preceding sentence, is greater than 20%, then 
the Manager shall select a third independent appraisal firm in its sole discretion to determine the fair market 
value of the Property. Under such circumstances, the Manager shall average the two highest of the three 
appraisal values determined by the three independent appraisal firms and use such averaged amount for 
purposes of determining the fair market value of a Member’s interests in the Company to be acquired by 
the Exchange Entity pursuant to this Section 12.8. Such appraisals shall have been completed within three 
(3) months of the date the Exchange Right is exercised. No discounts for lack of liquidity or minority 
interests shall be considered in determining the fair market value of such interests in the Company. 

12.8.5 Continued Existence of the Company. Notwithstanding anything to the contrary in 
this Agreement, the Company shall survive the exercise of the Exchange Right by the Manager. The 
Company intends to remain a “disregarded entity” under Section 301.7701-3 of the U.S. treasury 
regulations promulgated under the Code. 
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13. Books, Records, Accounting and Reports. 

13.1 Records, Audits and Reports. The Company shall maintain at its principal office or at a 
designated location reasonably determined by a third party recordkeeping service provider the Company’s 
records and accounts of all operations and expenditures of the Company including the following: 

13.1.1 A current list in alphabetical order of the full name and last known business or 
resident address of each Member and Manager, together with the number of Units owned by each Member; 

13.1.2 A copy of the Certificate of Formation and all amendments thereto, together with 
any powers of attorney pursuant to which the Certificate of Formation or any amendments thereto were 
executed; 

13.1.3 Copies of the Company’s federal, state, and local income tax or information returns 
and reports, if any, for the six (6) most recent taxable years; 

13.1.4 Copies of this Agreement and any amendments thereto together with any powers of 
attorney pursuant to which any written accounting or any amendments thereto were executed; 

13.1.5 Copies of any financial statements of the Company, if any, for the six (6) most recent 
years; and 

13.1.6 The Company’s books and records as they relate to the internal affairs of the 
Company for at least the current and past four (4) fiscal years. 

13.2 Delivery to Members. 

13.2.1 Each Member and each Member’s representative designated in writing have the 
right, upon reasonable written request for purposes related to the interest of that person as a Member, which 
purposes are set forth in the written request, to receive from the Company a copy of this Agreement and the 
Certificate of Formation and all amendments thereto, together with executed copies of any written powers 
of attorney pursuant to which this Agreement and any certificate and all amendments thereto have been 
executed, provided such copy shall not contain any identifying information with regard to a Member and 
shall be redacted of such information. 

13.2.2 Other than as expressly provided in this Agreement, no Member shall have any right 
to information, reports or records of the Company or with respect to any Member or the Manager. Without 
limiting the foregoing, no Member shall have the right under this Agreement to receive, review, copy or 
inspect any list of the Members or any identifying information with regard to the Members, whether or not 
requested, and Manager shall not have any obligation to provide such information. 

13.3 Annual Report. The Manager will cause the Company, at the Company’s expense, to 
prepare an annual report containing a year-end balance sheet, income statement and a statement of changes 
in financial position. Copies of such statements shall be distributed to each Member within ninety (90) days 
after the close of each fiscal year of the Company. 

13.4 Tax Information. The Manager shall cause the Company, at the Company’s expense, to 
prepare and timely file income tax returns for the Company with the appropriate authorities, and shall cause 
all Company information necessary in the preparation of the Members’ individual income tax returns to be 
distributed to the Members not later than 75 days after the end of the Company’s fiscal year. 
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14. Termination and Dissolution of the Company. 

14.1 Termination of Company. Subject to the limitations contained in Section 1.4 and Section 
10 of this Agreement and to the Certificate of Formation, the Company shall be dissolved, shall terminate 
and its assets shall be disposed of, and its affairs wound up, upon the earliest to occur of the following: 

14.1.1 Upon the happening of any event of dissolution specified in the Certificate of 
Formation;  

14.1.2 A determination by the Manager to terminate the Company; 

14.1.3 The sale of the Contributed Property, held by the Company, or the receipt of the 
final payment on any seller financing provided by the Company on the sale of the Contributed Property, if 
later; or 

14.1.4 The occurrence of a Dissolution Event unless the business of the Company is 
continued by a Majority Vote of the remaining Members within ninety (90) days following the occurrence 
of the event, which shall be mandatory at the times any amounts remain outstanding under the First 
Mortgage Loan. 

The bankruptcy, death, dissolution, liquidation, termination or adjudication of incompetency of a Member 
(a “Member Dissolution”) shall not cause the termination or dissolution of the Company and the business 
of the Company shall continue. 

14.2 Certificate of Cancellation. As soon as possible following the completion of the winding 
up of the Company, a Manager who has not wrongfully dissolved the Company or, if none, the Members, 
shall execute and file a Certificate of Cancellation in such form as shall be required by the Act. The 
Company shall continue to exist as a separate legal entity until the Certificate of Cancellation has been filed 
in accordance with the Act. 

14.3 Liquidation of Assets. Upon a dissolution and termination of the Company, the Manager 
(or in case there is no Manager, the Members or person designated by a Majority Vote) shall take full 
account of the Company assets and liabilities, shall liquidate the assets as promptly as is consistent with 
obtaining the fair market value thereof, and shall apply and distribute the proceeds therefrom in the 
following order: 

14.3.1  To the payment of creditors of the Company, including the Lender, other than 
Members who are creditors, but excluding secured creditors whose obligations will be assumed or otherwise 
transferred on liquidation of Company assets, and then to the payment of Members who are creditors of the 
Company; 

14.3.2 To the setting up of any reserves as required by law for any liabilities or obligations 
of the Company; provided, however, that said reserves shall be deposited with a bank or trust company in 
escrow with interest for the purpose of disbursing such reserves for the payment of any of the 
aforementioned contingencies and, at the expiration of a reasonable period, for the purpose of distributing 
the balance remaining in accordance with the remaining provisions of this Section 14.3; and 

14.3.3 To the Members in proportion to their Units. 

14.4 Distributions upon Dissolution. Each Member shall look solely to the assets of the 
Company for all Distributions, and shall have no recourse therefor (upon dissolution or otherwise) against 
any Manager or any Member. 
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14.5 Limitation on Distributions. Notwithstanding any other provision in this Agreement, the 
Company shall make no distribution that would violate the Act, the Financing Documents or other 
applicable law. 

14.6 Waiver of Dissolution and Termination. Notwithstanding anything to the contrary 
contained in this Agreement, the Company and its Members, to the fullest extent permitted by law, hereby 
waive their right to dissolve or terminate (and waive their right to consent to the dissolution or termination 
of) the Company or this Agreement, and shall not take any action towards that end, so long as the First 
Mortgage Loan remains outstanding to Lender, except upon the express prior written consent of the Lender. 
This paragraph shall cease to be of further force or effect once the First Mortgage Loan is no longer 
outstanding and no other obligation of any kind whatsoever is owing or due to the Lender. 

15. Special and Limited Power of Attorney. 

15.1 Power of Attorney. The Manager shall at all times during the term of the Company have a 
special and limited power of attorney as the attorney-in-fact for each Member, with power and authority to 
act in the name and on behalf of each such Member to execute, acknowledge, and swear to in the execution, 
acknowledgment and filing of documents that are not inconsistent with the provisions of this Agreement 
and which may include, by way of illustration but not by way of limitation, the following: 

15.1.1  This Agreement, as well as any amendments to the foregoing which, under the 
laws of the State of Delaware or the laws of any other state, are required to be filed or which the Manager 
shall deem it advisable to file; 

15.1.2 Any other instrument or document that may be required to be filed by the Company 
under the laws of any state or by any governmental agency or which the Manager shall deem it advisable 
to file; 

15.1.3 Any instrument or document that may be required to effect the continuation of the 
Company, the admission of Substituted Members, or the dissolution and termination of the Company 
(provided such continuation, admission or dissolution and termination are in accordance with the terms of 
this Agreement); 

15.1.4 Any instrument of conveyance or encumbrance with respect to the Contributed 
Property;   

15.1.5 This Agreement or any other instrument or document to include any single purpose 
entity or bankruptcy remote entity requirement imposed by the Lender; and 

15.1.6 Any and all other instruments as the Manager may deem necessary or desirable to 
effect the purposes of this Agreement and carry out fully its provisions, including, but not limited to, those 
in Sections 7 and 17. 

15.2 Provision of Power of Attorney. The special and limited power of attorney of the Manager:  

15.2.1  Is a special power of attorney coupled with the interest of the Manager in the 
Company, and its assets, is irrevocable, shall survive the death, incapacity, termination or dissolution of the 
granting Member, and is limited to those matters herein set forth; 

15.2.2  May be exercised by the Manager by and through one or more of the officers of 
the Manager, for each of the Members by the signature of the Manager acting as attorney-in-fact for the 
Members, together with a list of all Members executing such instrument by their attorney-in-fact or by such 
other method as may be required or requested in connection with the recording or filing of any instrument 
or other document so executed; and 
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15.2.3  Shall survive an assignment by a Member of all or any portion of his or her Units 
except that, where the assignee of the Units owned by the Member has been approved by the Manager for 
admission to the Company as a Substituted Member, the special power of attorney shall survive such 
assignment for the sole purpose of enabling the Manager to execute, acknowledge and file any instrument 
or document necessary to effect such substitution to the fullest extent permitted by law. 

15.3 Notice to Members. The Manager shall promptly furnish to a Member a copy of any 
amendment to this Agreement executed by the Manager pursuant to a power of attorney from the Member. 

16. Relationship of this Agreement to the Act. Many of the terms of this Agreement are intended to 
alter or extend provisions of the Act as they may apply to the Company or the Members. Any failure of this 
Agreement to mention or specify the relationship of such terms to provisions of the Act that may affect the 
scope or application of such terms shall not be construed to mean that any of such terms are not intended 
to be a provision of this Agreement authorized or permitted by the Act or which in whole or in part alters, 
extends or supplants provisions of the Act as may be allowed thereby. 

17. Amendment of Agreement. 

17.1 Admission of Member. Amendments to this Agreement for the admission of any Member 
or Substituted Member shall not, if in accordance with the terms of this Agreement and the Financing 
Documents, require the consent of any Member. 

17.2 Amendments with Consent of Members. Subject to the terms of Section 10.1 and the 
Certificate of Formation, in addition to any amendments otherwise authorized herein, this Agreement may 
be amended by the Manager with a Majority Vote of the Units; provided, however, that any amendment 
that would treat a specific Member less favorably than another Member (in application but not in effect), 
then such amendment shall require the vote of such adversely affected Member. 

17.3 Amendments without Consent of the Members. Subject to the terms of Section 10.1 and 
the Certificate of Formation, in addition to any amendment to this Agreement authorized pursuant to 
Section 7.3.11 or otherwise authorized herein, the Manager may amend this Agreement, without the consent 
of any of the Members, to (i) change the name and/or principal place of business of the Company, or (ii) 
decrease the rights and powers of the Manager (so long as such decrease does not impair the ability of the 
Manager to manage the Company and conduct its business and affairs); provided, however, that no 
amendment shall be adopted pursuant to this Section 17.3 unless the adoption thereof (A) is for the benefit 
of or not adverse to the interests of the Members, (B) is not inconsistent with Section 7 or Section 10, and 
(C) does not affect the limited liability of the Members or the status of the Company as a partnership for 
federal income tax purposes. Further, the Manager shall be allowed to amend this Agreement without the 
consent of any of the Members to comply with any terms or modifications required by any lender to make 
this Agreement comply with any single purpose entity requirements; provided, however, no such 
amendment shall be adverse to the interests of the Members. 

17.4 Execution and Recording of Amendments. Any amendment to this Agreement shall be 
executed by the Manager, and by the Manager as attorney-in-fact for the Members pursuant to the power 
of attorney contained in Section 15. After the execution of such amendment, the Manager shall also prepare 
and record or file any certificate or other document which may be required to be recorded or filed with 
respect to such amendment, either under the Act or under the laws of any other jurisdiction in which the 
Company holds any property or otherwise does business. 



 

 

 F-22 

18. Member Representations. Each Member hereby represents and warrants to the Company, the 
Manager and all other Members that: 

18.1 Such Member has the power and authority to execute and comply with the terms and 
provisions hereof.  

18.2 Such Member’s interest in the Company has not and will not be registered under the 
Securities Act of 1933, as amended, or the securities laws of any state, and cannot be sold or transferred 
without compliance with the registration provisions of said Securities Act of 1933, as amended, and the 
applicable state securities laws, or compliance with the exemptions, if any, available thereunder. Such 
Member understands that neither the Company nor the Manager or any other Member has any obligation 
or intention to register the Member interests under any federal or state securities act or law, or to file the 
reports to make public the information required by Rule 144 under the Securities Act of 1933, as amended. 

19. Miscellaneous. 

19.1 Counterparts. This Agreement may be executed in several counterparts, and all so executed 
shall constitute one Agreement, binding on all of the parties hereto, notwithstanding that all of the parties 
are not signatory to the original or the same counterpart. 

19.2 Successors and Assigns. The terms and provisions of this Agreement shall be binding upon 
and shall inure to the benefit of the successors and assigns of the respective Members. 

19.3 Severability. In the event any sentence or Section of this Agreement is declared by a court 
of competent jurisdiction to be void, such sentence or Section shall be deemed severed from the remainder 
of this Agreement and the balance of this Agreement shall remain in full force and effect. 

19.4 Notices. All notices under this Agreement shall be in writing and shall be given to the 
Member entitled thereto, by personal service or by mail, posted to the address maintained by the Company 
for such person or at such other address as he or she may specify in writing; provided, however, that in the 
event that any such Member does not respond to the personal service or mail as set forth above, that the 
Manager shall send out one additional notice by certified mail return receipt requested or by a delivery 
service that maintains records regarding their deliveries or attempted deliveries. 

19.5 Manager’s Address. The address of the Manager is as follows: 

CX Mode at Hyattsville Springing Manager, LLC 
4890 West Kennedy Boulevard 
Suite 200 
Tampa, Florida 33609 

19.6 Governing Law. This Agreement shall be governed by and construed in accordance with 
the laws of the State of Delaware (without regard to its conflict of laws principles). 

19.7 Captions. Section titles or captions contained in this Agreement are inserted only as a 
matter of convenience and reference. Such titles and captions in no way define, limit, extend or describe 
the scope of this Agreement nor the intent of any provisions hereof. 

19.8 Gender. Whenever required by the context hereof, the singular shall include the plural, and 
vice versa, the masculine gender shall include the feminine and neuter genders, and vice versa. 

19.9 Time. Time is of the essence with respect to this Agreement. 

19.10  Additional Documents. Each Member, upon the request of the Manager, shall perform any 
further acts and execute and deliver any documents that may be reasonably necessary to carry out the 



 

 

 F-23 

provisions of this Agreement, including, but not limited to, providing acknowledgment before a Notary 
Public of any signature made by a Member. 

19.11  Descriptions. All descriptions referred to in this Agreement are expressly incorporated 
herein by reference as if set forth in full, whether or not attached hereto. 

19.12  Choice of Law and Venue. Any action relating to or arising out of this Agreement shall be 
brought only in a court of competent jurisdiction located in Hillsborough County, Florida, and in such 
action the substantive laws of Delaware shall be applicable, without regard to any choice of laws principles. 
Members hereby waive trial by jury in any action, proceeding or counterclaim brought by any of the parties 
hereto on any matters whatsoever arising out of or in any way connected with this Agreement, or in 
connection with any emergency statutory or any other statutory remedy. 

19.13  Partition. The Members agree that the assets of the Company are not and will not be 
suitable for partition. Accordingly, each of the Members hereby irrevocably waives any and all rights that 
he may have, or may obtain, to maintain any action for partition of any of the assets of the Company. 

19.14  Integrated and Binding Agreement. This Agreement contains the entire understanding and 
agreement among the Members with respect to the subject matter hereof, and there are no other agreements, 
understandings, representations or warranties among the Members other than those set forth herein except 
the purchase agreement executed in connection with the purchase of Beneficial Interests in the Trust (the 
“Purchase Agreement”). This Agreement may be amended only as provided in this Agreement. 

19.15  Legal Counsel. Each Member acknowledges and agrees that counsel representing the 
Company, the Manager and its Affiliates does not represent and shall not be deemed under the applicable 
codes of professional responsibility to have represented or to be representing any or all of the Members, 
other than the Manager, in any respect. In addition, each Member consents to the Manager hiring counsel 
for the Company that is also counsel to one or more of the Managers. 

19.16  Title to Company Property. All property owned by the Company shall be owned by the 
Company as an entity and, insofar as permitted by applicable law, no Member shall have any ownership 
interest in any Company property in its individual name or right, and each Member’s Limited Liability 
Company Interest shall be personal property for all purposes. As long as any obligation to the Lender is 
outstanding, nothing herein is intended to give any creditor of a Member any rights in the Member’s interest 
in the Company other than as an assignee of the Member’s interest in the Company and such creditor will 
have no direct claim to the assets of the Company. 

19.17  Conflict. In the event of a conflict between the terms of this Agreement and the Certificate 
of Formation, the terms of the Certificate of Formation shall control. 

19.18  Signature of the Members. The Members hereby acknowledge and agree that by signing 
the Purchase Agreement they are also agreeing to be bound by the terms of this Agreement and that their 
signature hereto will not be required as of the Transfer Date. 

[Signature Page to Follow] 
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IN WITNESS WHEREOF, the undersigned have set their hands to this Agreement as of the date set forth 
below. 

MANAGER: 
 
CX MODE AT HYATTSVILLE SPRINGING 
MANAGER, LLC, a Delaware limited liability 
company  
 
 
By:      
Name:       
Title:      
 
 
INITIAL MEMBER: 
 
CX MODE AT HYATTSVILLE, DST, a Delaware 
statutory trust 
 

 By: CX Mode at Hyattsville Manager, LLC, a 
Delaware limited liability company 

 Its: Manager 
 
 

By:      
Name:      
Title:       
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EXHIBIT 1 
DEFINITIONS 

“Act” shall mean the Delaware Limited Liability Company Act, as the same may be amended from 
time to time. 

“Additional Voluntary Capital Contributions” means those additional Capital Contributions 
which may be voluntarily given pursuant to Section 3.2 hereof. 

“Affiliate” shall mean (i) any person directly or indirectly controlling, controlled by or under 
common control with another person; (ii) a person owning or controlling ten percent (10.0%) or more of 
the outstanding voting securities of such other person; (iii) any officer, director or partner of such other 
person; and (iv) if such other person is an officer, director or partner, any company for which such person 
acts in any capacity. The term “person” shall include any natural person, corporation, partnership, company, 
trust, unincorporated association or other legal entity. 

“Agreement” shall mean this Limited Liability Company Agreement, as amended from time to 
time. 

“Beneficial Interest” means a beneficial interest in the Trust, as such term is used in the Statutory 
Trust Act, all of which interests shall be either Class 1 Beneficial Interests (as defined in the Trust 
Agreement) or the Class 2 Beneficial Interests (as defined in the Trust Agreement). 

“Beneficial Owner” means each person who, at the time of determination, holds a Beneficial 
Interest as reflected on the Ownership Records (as defined in the Trust Agreement) as of the Transfer Date. 

“Capital Contribution(s)” means, with respect to any Member, or all of the Members, all cash 
and properties contributed to the Company pursuant to Section 3.1.1 of this Agreement net of liabilities 
assumed or taken subject to by the Company. 

“Capital Expenditures” means expenditures for items that are capital in nature, including, but not 
limited to, tenant improvements, leasing commissions, and major repairs, made at the discretion of the 
Manager. 

“Cash Amount” shall have the meaning set forth in Section 12.8.2. 

“Cash from Operations” shall mean the net cash realized by the Company from all sources, 
including, but not limited to, the operations of the Company including the sale, financing, refinancing or 
other disposition of the Contributed Property, after payment of all cash expenditures of the Company, 
including, but not limited to, all operating expenses including all fees payable to the Manager or its 
Affiliates, all payments of principal and interest on indebtedness, and such reserves and retentions as the 
Manager reasonably determines to be necessary and desirable in connection with Company operations with 
its then existing assets and any anticipated acquisitions. 

“Certificate of Cancellation” shall mean the Certificate of Cancellation of the Company as filed 
with the Secretary of State of Delaware. 

“Certificate of Formation” shall mean the Certificate of Formation of the Company as filed with 
the Secretary of State of Delaware as the same may be amended or restated from time to time. 

“Code” shall mean the Internal Revenue Code of 1986, as amended, or corresponding provisions 
of subsequently enacted federal revenue laws. 

“Company” shall mean CX Mode at Hyattsville Springing, LLC. 
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“Contributed Property” means all of the Trust’s right, title, and interest in and to the Property, 
the Lease or Leases, as applicable, and any and all other property and assets (whether tangible or intangible) 
in which the Trust at any time has any right, title or interest, contributed by the Trust pursuant to the Transfer 
Distribution, and all of which are or will be acquired by the Company in connection with the formation of 
the Company. 

“Contributing Member” shall have the meaning set forth in Section 12.8.3. 

“Delaware Trustee” means Delaware Trust Company. 

“Dissenting Member” shall have the meaning set forth in Section 12.8.2. 

“Dissenting Notice” shall have the meaning set forth in Section 12.8.2. 

“Dissolution Event” shall mean with respect to the Manager one or more of the following: the 
death, insanity, withdrawal, retirement, resignation, expulsion, Event of Insolvency or dissolution (unless 
reconstituted by the Manager) of the Manager unless the Members consent to continue the business of the 
Company pursuant to Section 14.1.4. 

“Distributable Cash” shall mean Cash from Operations and Capital Contributions determined by 
the Manager to be available for Distribution to the Members. 

“Distribution” shall refer to any money or other property transferred without consideration (other 
than repurchased Units) to Members with respect to their interests or Units in the Company, but shall not 
include any payments to the Manager pursuant to Section 6. 

“Economic Interest” shall mean an interest in the income, loss and Distributions of the Company 
but shall not include any right to vote or to participate in the management of the Company. 

“ER Units” shall have the meaning set forth in Section 12.8.1. 

“Event of Insolvency” shall occur when an order for relief against the Manager is entered under 
Chapter 7 of the federal bankruptcy law, or (A) the Manager: (1) makes a general assignment for the benefit 
of creditors, (2) files a voluntary petition under the federal bankruptcy law, (3) files a petition or answer 
seeking for that Manager a reorganization, arrangement, composition, readjustment, liquidation, dissolution 
or similar relief under any statute, law or regulation, (4) files an answer or other pleading admitting or 
failing to contest the material allegations of a petition filed against the Manager in any proceeding of this 
nature, or (5) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or liquidator of that 
Manager or of all or a substantial part of that Manager’s properties, or (B) the expiration of sixty (60) days 
after either (1) the commencement of any proceeding against the Manager seeking reorganization, 
arrangement, composition, readjustment, liquidation, dissolution or similar relief under any statute, law, or 
regulation, if the proceeding has not been dismissed, or (2) the appointment without the Manager’s consent 
or acquiescence of a trustee, receiver, or liquidator of the Manager or of all or any substantial part of the 
Manager’s properties, if the appointment has not been vacated or stayed (or if within sixty (60) days after 
the expiration of any such stay, the appointment is not vacated). 

“Exchange Entity” shall have the meaning set forth in Section 12.8.1. 

“Exchange Right” shall have the meaning set for in Section 12.8.1. 

“Financing Documents” shall mean the First Mortgage Loan Documents and any other documents 
or agreements contemplated by any of the foregoing or otherwise required by Lender. 

“First Mortgage” means the first-priority mortgage securing the First Mortgage Loan.  
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“First Mortgage Loan” means the Lender’s mortgage loan in the original principal amount of 
approximately $57,184,000, secured by the First Mortgage and the First Mortgage Loan Documents.  

“First Mortgage Loan Documents” means, in connection with the First Mortgage Loan, the First 
Mortgage and all related assignment of leases and rents, and the other security instruments in or related to 
the Property. 

“Initial Member” shall mean the Trust. 

“Lease” means that master lease agreement entered into between the Trust and CX Mode at 
Hyattsville Leaseco, LLC, together with all amendments, supplements and modifications thereto. 

“Lender” shall mean Berkeley Point Capital LLC d/b/a Newmark, a Delaware limited liability 
company under the Federal National Mortgage Association Delegated Underwriting and Servicing 
Program, together with its successors, assigns and transferees.  

“Limited Liability Company Interest” shall mean a Member’s entire interest in the Company 
including such Member’s Economic Interest and such voting and other rights and privileges that the 
Member may enjoy by being a Member. 

“Liquidation” means, in respect to the Company, the earlier of the date upon which the Company 
is terminated under Section 708(b)(1) of the Code or the date upon which the Company ceases to be a going 
concern (even though it may exist for purposes of winding up its affairs, paying its debts and distributing 
any remaining balance to its Members), and in respect to a Member, where the Company is not in 
Liquidation means the date upon which occurs the termination of the Member’s entire interest in the 
Company by means of a Distribution or the making of the last of a series of Distributions (whether or not 
made in more than one (1) year) to the Member by the Company. 

“Majority Vote” shall mean the vote of more than fifty percent (50.0%) of the Units entitled to 
vote. Members shall be entitled to cast one vote for each Unit they own, and a fractional vote for each 
fractional Unit they own. All Units shall be deemed to have voted FOR the proposed action unless 
affirmatively cast AGAINST the proposed action in a timely manner, except that votes under Section 9.2.1, 
9.2.2, and 9.2.5 shall require the actual and affirmative vote of more than 50.0% of the Units to pass the 
proposed action. 

“Manager” shall refer to CX Mode at Hyattsville Springing Manager, LLC, a Delaware limited 
liability company. The term “Manager” shall also refer to any successor or additional Manager who is 
admitted to the Company as the Manager. 

“Member” or “Members” shall mean the persons listed on Exhibit 2 attached hereto. 

“Member Dissolution” shall have the meaning set forth in Section 14.1. 

“Organization Expenses” shall mean all expenses incurred in connection with the organization 
and formation of the Company, including but not limited to legal and accounting fees, tax planning fees, 
promotional fees or expenses, filing and recording fees and other costs or expenses incurred in connection 
therewith. 

“Partnership Representative” means the “partnership representative” as said term is used in 
Section 6223(a) of the Code. The Partnership Representative shall be the Manager until such time as a new 
Partnership Representative is selected by the Company.  

“Person” means a natural person, corporation, limited partnership, general partnership, joint stock 
company, joint venture, association, company, trust, bank trust company, land trust, business trust, statutory 
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trust or other organization, whether or not a legal entity, and a government or agency or political subdivision 
thereof. 

“Prime Rate” shall mean the reference rate announced from time-to-time by the Wall Street 
Journal, and changes in the Prime Rate shall be deemed to occur on the date that changes in such rate are 
announced. 

“Property” shall mean the property known as “The Mode at Hyattsville”, located at 3300 East 
West Highway, Hyattsville, Maryland 20782.  

“Receipt Date” shall have the meaning set forth in Section 12.8.3. 

“Records of Ownership” means the records maintained by the Manager, or a third party 
recordkeeping service provider engaged to maintain such records, indicating from time to time the name, 
mailing address, and the number of Units of each Member, and shall be revised by the Manager 
contemporaneously to reflect the issuance of additional Units in accordance with this Agreement, changes 
in mailing addresses, or other changes. 

“Substituted Member” shall mean any person admitted as a substituted Member pursuant to this 
Agreement. 

“Tax Payment” shall have the meaning set forth in Section 4.6.1. 

“Tax Protection Agreement” shall have the meaning set forth in Section 12.8.3. 

“Transfer Date” shall mean the date the Contributed Property is contributed to the Company 
pursuant to Section 9.2 of the Trust Agreement. 

“Transfer Distribution” shall have the meaning set forth in Section 9.2 of the Trust Agreement.  

“Triggering Event” shall have the meaning set forth in Section 12.8.3. 

“Trust” means CX Mode at Hyattsville, DST, that certain Delaware statutory trust formed by and 
in accordance with, and governed by, the Trust Agreement. 

“Trust Agreement” means that certain Amended and Restated Trust Agreement dated as of 
October 20, 2022 by and among CX Mode at Hyattsville Depositor, LLC, as Depositor, CX Mode at 
Hyattsville Manager, LLC, as Manager, and the Delaware Trustee. 

“Trust Estate” means all of the Trust’s right, title, and interest in and to the Property, the Lease 
and any and all other property and assets (whether tangible or intangible) in which the Trust at any time has 
any right, title or interest, held by the Trust prior to the Transfer Distribution. 

“Trustee” means the person serving, at the time of determination, as a trustee under the Trust. 

“Unit” shall represent an interest in the Company entitling the owner of the Unit if admitted as a 
Member or Manager to the respective voting and other rights afforded to a Member holding a Unit, and 
affording to such Member’s share in income, loss and Distributions as provided for in this Agreement. The 
Units shall consist of ten thousand (10,000) Units held by the Members. 

[Remainder of page intentionally left blank] 
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EXHIBIT 2 
MEMBERS 

(prior Beneficial Owners under the Trust Agreement) 

Name Address Percentage Interest in 
the Trust 

Number of Units 

    
      

  
  
   

 %   Units 
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EXHIBIT 3 
PROPERTY 

All that certain lot or parcel of land together with all improvements thereon located and being in the County 
of Prince Georges, MD and being more particularly described as follows: 

BEING KNOWN AND DESIGNATED AS “PARCEL A", AS DESCRIBED ON A PLAT ENTITLED 
"PRINCE GEORGE’S PLACE. LLC", RECORDED AMONG THE LAND RECORDS OF PRINCE 
GEORGE’S COUNTY, MARYLAND IN PLAT BOOK REP 209 AT FOLIO 42. 

BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS: 

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHERLY RIGHT-OF-WAY LIMITS 
OF EAST-WEST HIGHWAY, MD RTE. 410 (A VARIABLE WIDTH RIGHT-OF-WAY), WITH THE 
WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE (A VARIABLE WIDTH RIGHT-OF-
WAY) AND RUNNING THENCE WITH SAID NORTHERLY RIGHT-OF-WAY LIMITS OF EAST-
WEST HIGHWAY, MD RTE. 410, THE FOLLOWING TWO COURSES AND DISTANCES: 

1. NORTH 86 DEGREES - 26 MINUTES - 12 SECONDS WEST, 370.55 FEET TO A POINT, THENCE; 

2. CONTINUING 409.01 FEET ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A 
RADIUS OF 5,669.58 FEET, A CENTRAL ANGLE OF 04 DEGREES - 08 MINUTES - 00 SECONDS 
AND A CHORD BEARING AND DISTANCE OF NORTH 84 DEGREES - 22 MINUTES - 12 
SECONDS WEST. 408.92 FEET TO A POINT, THENCE LEAVING SAID NORTHERLY RIGHT-OF-
WAY LIMITS AND WITH THE DIVISION LINE BETWEEN THE LANDS OF PRINCE GEORGE’S 
PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE EAST AND THE LANDS OF THE MARYLAND 
NATIONAL CAPITAL PARK AND PLANNING COMMISSION (LIBER 10812 AT FOLIO 242), ON 
THE WEST, THENCE WITH SAID DIVISION LINE; 

3. NORTH 08 DEGREES - 15 MINUTES - 48 SECONDS EAST, 369.01 FEET TO AN IRON PIPE 
FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH THE 
DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT 
FOLIO 683), ON THE SOUTH AND THE LANDS OF THE MARYLAND NATIONAL CAPITAL 
PARK AND PLANNING COMMISSION (LIBER 9912 AT FOLIO 328), ON THE NORTH, THENCE 
WITH SAID DIVISION LINE THE FOLLOWING TWO COURSES AND DISTANCES; 

4. SOUTH 77 DEGREES - 52 MINUTES - 08 SECONDS EAST, 566.23 FEET TO AN IRON BAR WITH 
CAP FOUND, THENCE; 

5. CONTINUING NORTH 27 DEGREES - 46 MINUTES -08 SECONDS EAST, 270.00 FEET TO AN 
IRON PIPE FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH 
THE DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 
AT FOLIO 683), ON THE WEST AND THE LANDS OF CONTEE COMPANY, ET AL. (LIBER 2301 
AT FOLIO 278), ON THE EAST, THENCE WITH SAID DIVISION LINE; 

6. SOUTH 21 DEGREES - 13 MINUTES - 52 SECONDS EAST, 360.14 FEET TO AN IRON PIPE 
FOUND IN THE WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THENCE WITH 
SAID WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THE FOLLOWING THREE 
COURSES AND DISTANCES; 

7. 89.34 FEET ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 1,496.82 
FEET, A CENTRAL ANGLE OF 03 DEGREES - 25 MINUTES - 11 SECONDS AND A CHORD 
BEARING AND DISTANCE OF SOUTH 05 DEGREES - 16 MINUTES - 26 SECONDS WEST, 89.33 
FEET TO A POINT, THENCE; 
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8. CONTINUING SOUTH 03 DEGREES - 33 MINUTES - 57 SECONDS WEST, 78.18 FEET TO A 
POINT, THENCE; 

9. CONTINUING SOUTH 58 DEGREES - 01 MINUTES - 07 SECONDS WEST, 86.03 FEET TO THE 
PLACE OF BEGINNING.  

CONTAINING 296,477 SQUARE FEET OR 6.806 ACRES, MORE OR LESS AND BEING DEPICTED 
ON THAT CERTAIN ALTA/ACSM LAND TITLE SURVEY PREPARED BY CONTROL POINT 
ASSOCIATES, INC., DATED NOVEMBER 18, 2002, AND LAST UPDATED OR REVISED AUGUST 
2, 2006, BEARING THE SEAL OF KEVIN F. STEINHILBER, MARYLAND REGISTERED 
PROPERTY LINE SURVEYOR NO. 88. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN THE DECLARATION OF 
COVENANTS FOR A WOODLAND CONSERVATION MITIGATION BANK WITH MORTGAGE 
PROVISION RECORDED IN LIBER 28365 at FOLIO 462 AS AFFECTED BY THE WOODLAND 
CONSERVATION/OFFSITE MITIGATION PROGRAM ACREAGE TRANSFER CERTIFICATE, 
RECORDED IN LIBER 28456 AT FOLIO 68, AMONG THE LAND RECORDS OF PRINCE GEORGE'S 
COUNTY, MARYLAND. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN WOODLAND 
CONSERVATION EASEMENT FOR WOODLAND MITIGATION BANKING PROPERTIES 
(INDIVIDUAL EASEMENT), RECORDED IN LIBER 30386 AT FOLIO 538, AMONG THE LAND 
RECORDS OF PRINCE GEORGE'S COUNTY, MARYLAND. 
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EXHIBIT 4 
NOTICE OF EXCHANGE 

In accordance with Section 12.8.1 of the Operating Agreement (the “Agreement”) of CX MODE AT 
HYATTSVILLE SPRINGING, LLC (the “Company”) the undersigned hereby irrevocably requires 
___________________ (the “Investor”) to exchange its _____% interest in the Company, in accordance 
with the terms of the Agreement and the Exchange Right referred to in Section 12.8.1 thereof, for (a) ER 
Units (as defined in the Agreement) in the amount of the fair market value of the Investor’s interest in the 
Company or (b) the Cash Amount (as defined in the Agreement), provided however, that the Investor must 
notify the undersigned in writing (the “Dissenting Notice”) within twenty (20) business days of the date of 
this Notice of Exchange should it desire to receive the Cash Amount rather than ER Units. Should the 
Investor not provide the undersigned with a Dissenting Notice within twenty (20) business days of the date 
of this Notice of Exchange, the Investor shall be deemed to have surrendered its interest in the Company 
and all rights, title and interest therein in exchange for ER Units. The undersigned shall deliver the ER Units 
or Cash Amount, whichever is applicable, to the Investor in accordance with the terms of Section 12.8.3 of 
the Agreement and to the address specified in Section 1.2 of the Agreement. 

Dated: ______________________, 20____ 

CX MODE AT HYATTSVILLE 
MANAGER, LLC, a Delaware limited liability 
company 

 

By:        

Name:        

Title:        
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EXHIBIT G 
NOTICE OF EXCHANGE 

In accordance with Section 10.1 of the Amended and Restated Trust Agreement (the “Agreement”) of CX 
Mode at Hyattsville, DST (the “Trust”), the undersigned hereby exercises its Exchange Right under Section 
10.1 of the Agreement in relation to ___________________ (the “Investor”) and its _____% interest in 
the Trust. The Investor may, within twenty (20) business days of the date of this Notice of Exercise, notify 
the undersigned in writing (such writing, a “Dissenting Notice”) that, pursuant to the terms of Section 10.2 
of the Agreement, the Investor (i) is exercising its right to accept the Cash Amount (as defined in the 
Agreement), instead of Units (as defined in the Agreement) for its interest in the Trust (“Interest”) or (ii) 
is exercising its right to retain its Interest instead of receiving Units. Should the Investor not provide the 
undersigned with a Dissenting Notice within twenty (20) business days of the date of this Notice of 
Exercise, the Investor shall be deemed to have surrendered its Interest and all rights, title and interest therein 
in exchange for Units (as defined in the Agreement). The undersigned shall deliver the Units or Cash 
Amount, whichever, if either, is applicable, to the Investor in accordance with the terms of Section 10.3 of 
the Agreement and to the address specified in Exhibit D of the Agreement. 

 

Dated: ______________________, 20____ 

CX MODE AT HYATTSVILLE MANAGER, LLC, 
a Delaware limited liability company 

 

By:        

Name:        

Title:        
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EXHIBIT H 
FORM OF CONVERSION NOTICE 

CX Mode at Hyattsville Depositor, LLC (the “Depositor”), as the sole Class 2 Beneficial Owner and the 
sole holder of the Class 2 Beneficial Ownership Certificates in CX Mode at Hyattsville, DST (the “Trust”), 
hereby provides a Conversion Notice pursuant to Section 6.12 of the Amended and Restated Trust 
Agreement dated as of October 20, 2022. 

Date:     CX MODE AT HYATTSVILLE DEPOSITOR, 
LLC, a Delaware limited liability company 
 
By: Carter Exchange Fund Management, LLC, its 
Manager 
 
 

By:        
Name:       
Title:      

 
 

 



 

 

EXHIBIT C 

PROPERTY MANAGEMENT AGREEMENT 

 

[ATTACHED] 



 

PROPERTY MANAGEMENT AND LEASING AGREEMENT  

THIS PROPERTY MANAGEMENT AND LEASING AGREEMENT (the “Agreement”) is made 
and entered into as of October 20, 2022 (the “Effective Date”) by and between CX MODE AT 
HYATTSVILLE LEASECO, LLC, a Delaware limited liability company (the “Master Tenant”) and 
ALLEGIANT MANAGEMENT, LLC d/b/a ALLEGIANT – CARTER MANAGEMENT, LLC, a Florida 
limited liability company (the “Property Manager”).  

RECITALS  

A. The Master Tenant is the master tenant of that certain multifamily residential property 
owned by CX Mode at Hyattsville, DST located at 3300 East-West Highway, Hyattsville, Maryland 20782 
(the “Property”).  

B. The Property Manager is in the business of overseeing, managing, operating, leasing, 
supervising and maintaining real estate properties similar in use and character to the Property. 

C. In accordance with the terms of this Agreement, the Master Tenant desires to appoint the 
Property Manager to manage the day-to-day operations of the Property. 

D. This Agreement sets forth the terms on which the Property Manager will manage, operate, 
supervise, maintain and lease the Property. 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending 
to be legally and mutually bound, the Master Tenant and the Property Manager agree as follows: 

ARTICLE I 
APPOINTMENT OF THE PROPERTY MANAGER; TERM 

1.1 Appointment; Term. The Master Tenant hereby appoints the Property Manager, and the 
Property Manager hereby accepts the appointment of the Property Manager, as the property manager and 
as the leasing agent for the Property commencing on the Effective Date and, except as earlier terminated 
pursuant to Section 8.1, and continuing for a period of twelve (12) months. This Agreement shall 
automatically renew for one month periods unless canceled by the Master Tenant at least thirty (30) days 
prior to the termination of the then current Term.  

ARTICLE II 
RESPONSIBILITIES OF THE PROPERTY MANAGER 

2.1 General Responsibilities. Subject to the terms and conditions hereof, the Property 
Manager shall manage, operate, lease, supervise and maintain the Property as the independent contractor 
for the Master Tenant in accordance with sound property management and leasing practices in a diligent, 
careful and vigilant manner, and in accordance with all governmental laws, statutes, ordinances, rules and 
regulations (collectively, the “Legal Requirements”) and all restrictive covenants applicable to or binding 
upon all or any portion of the Property or the ownership, use and maintenance of all or any portion of the 
Property (collectively, the “Restrictive Covenants”), for which the Property Manager has been made aware 
of, all as the same may be applicable to the management, operation, leasing, supervision and maintenance 
of the Property. The Property Manager shall make available to the Master Tenant the full benefit of the 
judgment, experience and advice of the Property Manager and its employees with respect to the 
management, operation, supervision and maintenance of the Property and leasing of the Property. 

2.2 Advice on Legal Requirements. The Property Manager represents that it is or shall 
become thoroughly familiar with all Legal Requirements and Restrictive Covenants which apply either to 
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the management, operation, leasing, supervision or maintenance of the Property or to the obligations of the 
Property Manager under this Agreement. The Property Manager shall advise and consult with the Master 
Tenant and with any third party consultant the Master Tenant may hire as often as necessary with respect 
to compliance with and changes in such Legal Requirements and Restrictive Covenants as the same may 
be modified, amended, or reinterpreted. 

2.3 Employees. Except with respect to independent contractors engaged by the Property 
Manager with the consent of the Master Tenant (all of whom shall not in any event be deemed to be 
employees of the Master Tenant), the Property Manager shall act in all respects as the employer of any 
persons hired to undertake and fulfill the Property Manager’s obligations under this Agreement (“Project 
Staff”). Subject to the general requirements of this Agreement, the Property Manager shall be responsible 
for all matters pertaining to the employment, supervision, compensation, promotion and discharge of the 
Project Staff. In the event that the Project Staff are engaged to render services in connection with other 
properties, all wages and other expenses with respect to such services shall be allocated among properties 
in an equitable manner, which shall be subject to reasonable review and approval by the Master Tenant. 
The Property Manager shall investigate, hire, train, pay, supervise and discharge the personnel necessary 
to be employed in order to properly render the services required to fulfill the Property Manager’s obligations 
under this Agreement. The Property Manager shall not discriminate in the employment or discharge of any 
employees engaged for the Property on the basis of race, religion, sex, creed, age or national origin. In no 
event shall the Master Tenant incur any liability under this Agreement with respect to such employees or 
any Legal Requirements which apply to their employment, and the Property Manager shall and does 
indemnify and hold the Master Tenant, its members, directors, officers, agents and employees harmless 
from and against any and all claims of such employees, including without limitation, costs and attorneys’ 
fees. The indemnity contained in this Section 2.3 shall survive termination of this Agreement. The Master 
Tenant agrees to reimburse the Property Manager, as an operating expense, an amount for Project Staff in 
accordance with the Approved Operating Budget, as hereinafter defined. 

2.4 Operating Budget. With respect to the remaining calendar year after the date hereof, and 
unless the Master Tenant and the Property Manager agree as set forth in the next sentence, the Property 
Manager shall manage, operate, supervise and maintain the Property and lease the Property in accordance 
with the operating and capital budgets attached hereto as Exhibit 2.4, unless the Property Manager and the 
Master Tenant agree to modify such budgets. Within thirty (30) days after the Effective Date, and with 
respect to the calendar year in which the Effective Date occurs, and no later than October 1 of each year 
with respect to the next ensuing calendar year while this Agreement remains in effect, the Property Manager 
shall prepare and submit to the Master Tenant a proposed operating budget and a proposed capital budget 
for the management operation, leasing, supervision, and maintenance of the Property. Within thirty (30) 
days after the proposed budgets are submitted to the Master Tenant, the Master Tenant will consult with 
the Property Manager in order to discuss, revise and adopt for the ensuing calendar year an “Approved 
Operating Budget” and an “Approved Capital Budget”. In the event that the Master Tenant fails to adopt 
an operating budget and/or capital budget within sixty (60) days after submission thereof, the Property 
Manager shall manage the Property pursuant to the most recently Approved Operating Budget or Approved 
Capital Budget, as applicable, until the Master Tenant approves a new operating budget and/or capital 
budget, as applicable. The Property Manager shall not deviate from any Approved Operating Budget or 
Approved Capital Budget without the written consent of the Master Tenant approving any revisions to the 
Approved Operating Budget or Approved Capital Budget. The Master Tenant shall endeavor as promptly 
as practicable to approve any such revisions thereto as the Master Tenant may deem proper. The Property 
Manager agrees not to incur costs relating to the maintenance and operation of the Property, which exceed 
the Approved Operating Budget by more than Two Thousand and No / 100 Dollars ($2,000.00) per 
individual budgeted line item per year, without the written consent of the Master Tenant, as provided for 
herein.  
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2.5 Enforcement of Leases. The Property Manager shall use its commercially reasonable 
good faith efforts to enforce the terms of all leases of any portion of the Property, including, without 
limitation, the collection of all rents, however designated and other charges which may become due in 
connection with or for the use of the Property or any portion thereof. The Property Manager shall cause all 
revenues paid or tendered by tenants or other debtors of the Property to be deposited directly into the 
Property Operating Account pursuant to the terms of Section 4.1 of this Agreement. Except in cases of an 
emergency in which there is an immediate danger to persons or property, the Property Manager shall not 
terminate any lease, lock out any tenant, exercise any self-help remedies, institute an action for rent or for 
use and occupancy, or institute proceedings for recovery of possession, without the prior written approval 
of the Master Tenant which approval shall be deemed given if the Master Tenant does not notify the 
Property Manager to the contrary within three (3) days after the Master Tenant receives a request from the 
Property Manager. In connection with such actions or proceedings, only legal counsel designated by the 
Master Tenant shall be retained. All expenses incurred in connection with any legal proceedings approved 
by the Master Tenant shall be paid by the Master Tenant.  

2.6 Maintenance and Repair and Coordination of Completion of Improvements. The 
Property Manager shall institute, supervise and pay for all ordinary (and, to the extent the same have been 
approved by the Master Tenant in any budget or by special consent, extraordinary) repairs, decorations and 
alterations, including without limitation the administration of a preventive maintenance program for all 
mechanical, electrical and plumbing systems and equipment provided that such undertakings and payments 
are included in the Approved Operating Budget or in an authorization by the Master Tenant pursuant to the 
Approved Capital Budget. The Property Manager shall also coordinate all work performed by outside 
contractors and vendors and shall coordinate all contracts to include bidding services with respect to the 
repair, replacement and completion of any improvements of the Property.  

2.7 Operation of Property. In addition to the obligations of the Property Manager set forth 
elsewhere in this Agreement, the Property Manager shall institute and supervise all operational activities of 
the Property.  

2.8 Taxes. The Property Manager shall obtain, verify and review all bills for real estate and 
personal property taxes, improvement assessments and other like charges, which are or may become liens 
against any portion of the Property. At the cost and direction of the Master Tenant, the Property Manager 
shall hire and cause a tax consultant approved by the Master Tenant to appropriately contest any taxes or 
assessments, whether general or special, which are or may be imposed on the Property or any portion 
thereof, or on the ownership, operation or use thereof, by any local taxing authority. 

2.9 Inspections. The Property Manager shall conduct inspections of the Property from time to 
time, but no less frequently than quarterly, and shall complete and submit reports of such inspections to the 
Master Tenant. 

2.10 Books and Records. The Property Manager shall maintain complete, segregated books, 
records and files (any of which may be maintained in digital or electric format or hard files) on all matters 
pertaining to the Property, including, without limitation, all revenues and expenditures, service contracts, 
leases and leasing activities, all other operations and transactions relating to the Property, and any other 
information which the Master Tenant reasonably requests or which the Master Tenant identifies to the 
Property Manager from time to time as necessary for the Master Tenant’s purposes. The Property Manager 
shall use the accrual method of accounting. All books and records relating to the Property shall be and 
remain the property of the Master Tenant. Such books and records shall be maintained at the office of the 
Property Manager or at the Property or at such other place as the Master Tenant may from time to time 
agree. The Property Manager shall keep accurate and complete books and accounts showing operations and 
transactions and related supporting documentation relating to the Property. The Master Tenant’s 
representatives shall at all times during regular business hours have access to and may inspect and copy any 
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such books and records. The Master Tenant shall have the right to: (i) require such books and records to be 
kept in accordance with Yardi accounting systems so that the Master Tenant can load such information into 
its SQL database; and (ii) audit all records and books maintained with respect to the Property at the Master 
Tenant’s expense, unless such audit discloses unfavorable discrepancies of greater than five percent (5.0%) 
in the funds collected and applied, in which event the Property Manager shall reimburse the Master Tenant 
for the costs of such audit. Any adjustments in amounts due and owing by either the Master Tenant or the 
Property Manager shall be promptly paid within ten (10) days following receipt of the audit by the Master 
Tenant. All books, and records maintained with respect to the Property shall be returned to the Master 
Tenant upon the termination of this Agreement. 

2.11 Regular Reports and Reconciliation of Accounts. On or before the fifteenth (15th) day 
of each month for the preceding calendar month (provided that such date is a business day otherwise on or 
before the next business day) while this Agreement remains in effect, and within thirty (30) days after the 
termination of this Agreement, and as the same relate to the period of time from the effective date of the 
most recent reports provided by the Property Manager hereunder, the Property Manager shall provide to 
the Master Tenant the following reports: 

2.11.1 Executive Summary. An Executive Summary relating to the management, 
operation and leasing of the Property in sufficient detail to address material changes from the prior 
month relating to the Property.  

2.11.2 Receipts. A report of all monies collected (identified by tenant or other 
source), including, without limitation, rents billed, rents delinquent, rents prepaid beyond the 
current month, security deposits collected, operating expenses, tax and utilities reimbursements and 
charges, and, as to percentage leases, if any, tenant gross receipts. 

2.11.3 Expenses. A detailed report of all expenses, accounts payable and accrued 
liabilities. 

2.11.4 Balance Sheet. A balance sheet depicting all current and long term assets, 
liabilities and equity.  

2.11.5 General Ledger. A General Ledger Report showing all account activity in 
accordance with a chart of accounts in a form specified by the Master Tenant. 

2.11.6 Aging Reports. An accounts receivable and accounts payable aging report.  

2.11.7 Budget Analysis. A comparison of the current month and year-to-date account 
of actual revenues and expenses to budgeted amounts and appropriate descriptions of any 
significant monthly or year-to-date variances. 

2.11.8 Property Operating Account. A reconciliation of the Property Operating 
Account, including bank statement and check summary report. 

2.11.9 Security Deposit Account. A detailed report of all security deposits and a 
reconciliation of the Security Deposit Account. 

2.11.10  Rent Roll. A rent roll for the Property, with lease charges, indicating changes 
from the previous rent roll provided to the Master Tenant. 

2.11.11 Miscellaneous Reports. Any other information as reasonably required from 
time to time by the Master Tenant. 
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2.12 Periodic Reports. Periodically, the Property Manager will furnish to the Master Tenant as 
reasonably requested: 

2.12.1 Market Survey. A market survey and any other tenant information (not more 
frequently than quarterly). 

2.12.2 Inspection Reports. Reports covering on-site physical inspections as 
provided in Section 2.9. 

2.12.3 Marketing Information. As developed, copies of all marketing, and 
promotional information developed by the Property Manager for the Property. 

2.12.4 Damage, Emergencies, Known Injuries. A report of any damage to any 
portion of the Property, emergencies, and any injuries which have occurred on or with respect to 
the Property, as and when such damages or emergencies or injuries occur but in no event shall such 
report be delivered later than seventy-two (72) hours after the event occurs unless delivering such 
report is delayed by reason of force majeure. 

All reports required under this Agreement shall be prepared in a format specified by the Master Tenant, or 
if no format is specified, in a format which shall be subject to the reasonable approval of the Master Tenant. 

2.13 Compliance with Laws and Restrictive Covenants. Pursuant to the Approved Operating 
Budget and Approved Capital Budget, the Property Manager shall take such action as may be necessary to 
comply with all Legal Requirements and Restrictive Covenants relative to the leasing, use, operation, repair 
and maintenance of the Property, and with the rules, regulations or orders of the local Board of Fire 
Underwriters or other similar body. The Property Manager shall promptly notify the Master Tenant of any 
violation of any Legal Requirements or Restrictive Covenants, and, with the advice and consent of the 
Master Tenant, the Property Manager shall promptly remediate any such violation at the sole cost and 
expense of the Master Tenant.  

2.14 Emergencies. Notwithstanding anything contained in this Agreement to the contrary, in 
case of an emergency in which there is an immediate danger to persons or property or in which action is 
required in order to avoid suspension of services and in which it is not feasible for the Property Manager to 
obtain the Master Tenant’s consent, the Property Manager may take such action as is reasonable and prudent 
under the circumstances and make expenditures for repairs and other items which exceed budgeted amounts 
then in effect or go beyond the scope of prior approvals of the Master Tenant, all without the Master 
Tenant’s prior written approval if, in the reasonable judgment of the Property Manager, such expenditures 
are necessary to prevent permanent damage to the Property or injury to any person. The Property Manager 
shall inform the Master Tenant of any such expenditures as soon as possible. 

2.15 Enforcement of Use Restrictions. The Property Manager shall, in the event the Property 
Manager becomes aware of or receives notice, promptly advise the Master Tenant, of all violations of any 
restrictions on use which are applicable to all or any portion of the Property, including without limitation 
such use restrictions as are set forth in any Legal Requirements, Restrictive Covenants or existing leases of 
all or any portion of the Property, and the Property Manager shall undertake such actions as the Master 
Tenant may direct with respect to such violations. 

2.16 Development of Promotional Material, Advertising and Marketing Strategies. The 
Property Manager shall use diligent efforts in accordance with customary business practices to maximize 
occupancy at the Property. The Property Manager shall use its skills and expertise to develop and implement 
marketing, advertising and promotional strategies for the Property in order to maximize the economic value 
of the Property. The Property Manager shall advise and consult with the Master Tenant on all such strategies 
and shall make recommendations with respect to budget allocations for such strategies. The Property 
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Manager shall report to the Master Tenant on the effect and effectiveness of special advertising and 
promotional strategies which the Property Manager implements with respect to the Property within thirty 
(30) days after the events which are advertised or promoted. 

2.17 Leasing. The Property Manager shall be the exclusive agent for leasing residential units 
within the Property and for extending and renewing any leases relating to the Property as the need may 
arise during the term of this Agreement. Attached hereto as Exhibit 2.17 are: (i) the form of lease required 
by the Master Tenant with respect to units in the Property; and (ii) guidelines (the “Leasing Guidelines”) 
for rental rates, lease terms and other similar leasing guidelines which apply to the residential units in the 
Property. The Property Manager shall negotiate and execute such leases on behalf of the Master Tenant, 
subject to any Leasing Guidelines and Lease Forms supplied by the Master Tenant to the Property Manager. 
No material changes shall be made to the form of lease or in the Leasing Guidelines, except as required to 
comply with applicable Legal Requirements, without the prior written consent of the Master Tenant. Any 
and all complaints and service requests of a serious nature shall, after investigation, be reported to the 
Master Tenant with appropriate recommendations from the Property Manager for addressing such matters.  

ARTICLE III 
MANAGEMENT AUTHORITY 

3.1 Limitation. The Property Manager’s authority pursuant to this Agreement is expressly 
limited to obligations and authorizations expressly set forth herein, as the same may be amended in writing 
from time to time by the Master Tenant and the Property Manager. 

3.2 Operating Expenditures. Subject to the terms of Article IV, the Approved Operating 
Budget shall constitute authorization for the Property Manager to expend money to operate and manage the 
Property consistent therewith, and the Property Manager may do so without further approval. Subject to the 
rights of the Property Manager as set forth in Section 2.4, the Property Manager may not expend funds or 
incur obligations in excess of the Approved Operating Budget by more than Two Thousand and No / 100 
Dollars ($2,000.00) per single budgeted line item per year until either: (i) the Master Tenant consents in 
writing to a specific expenditure which deviates from the Approved Operating Budget; or (ii) a revised 
budget is approved in writing by the Master Tenant. The Master Tenant agrees to respond in a timely 
manner to any request by the Property Manager to revise the Approved Operating Budget. Once approved, 
the Property Manager’s authority with the revised or any additionally revised budgets shall be the same as 
that authorized for the original budget.  

3.3 Capital Expenditures. The Approved Capital Budget shall not constitute an authorization 
for the Property Manager to expend any money. The Master Tenant must authorize in writing all specific 
capital expenditures. The Property Manager shall make recommendations to the Master Tenant with respect 
to capital expenditures when the Property Manager believes such expenditures to be necessary or desirable. 
The Master Tenant shall have the option either to arrange for installation of capital improvements or to 
authorize the Property Manager to do so, subject to any supervision and specification requirements and 
conditions prescribed by the Master Tenant. 

3.4 Contracts. All contracts shall be executed by the Property Manager as Agent for the 
Master Tenant. Notwithstanding the foregoing, the Property Manager shall not execute any contract that 
has a term greater than one (1) year or any contract that cannot be terminated on thirty (30) days’ notice 
without penalty unless the Master Tenant approves such contract before it is executed.  

ARTICLE IV 
BANK ACCOUNTS 

4.1 Property Operating Account. “Gross Collections” generated from the Property shall be 
deposited directly into a segregated bank account (the “Property Operating Account”) for the benefit of 
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and in the name of the Master Tenant at a bank chosen by the Master Tenant, in which deposits are insured 
by the Federal Deposit Insurance Corporation. The Property Manager shall establish and maintain the 
Property Operating Account as provided for herein. The Property Manager shall be responsible for 
collecting, depositing and tracking rental checks and other income due under leases of the Property or 
otherwise. The Property Manager shall cause amounts collected to be deposited directly to the Property 
Operating Account. Notwithstanding the foregoing, the Property Operating Account shall at all times 
contain funds equivalent to no less than One Thousand Dollars ($1,000.00). The Master Tenant shall 
approve in writing all persons who shall have authority to sign checks or to authorize drafts from the 
Property Operating Account. “Gross Collections” means all amounts actually collected in respect of the 
Property, including but not limited to rents, laundry room income, late charges, NSF charges, utility 
payments, rebates, revenue share agreements and deposit forfeitures. Notwithstanding the foregoing 
provisions to the contrary, it is expressly agreed that Gross Collections shall exclude security and other 
deposits received from residents at the Property that have not been forfeited, any and all proceeds from 
property insurance policies (excluding any rent interruption proceeds relating to the Property), the proceeds 
of any taking by condemnation or eminent domain and any awards from suits not related to the collections 
of rent and related charges.  

4.2 Disbursement of Funds. The Property Manager shall, on a weekly basis: (i) ensure timely 
payment of expenses; and (ii) submit to the Master Tenant a summary of the requested expenses to aid in 
the review and tracking of the Approved Operating Budget. The Property Manager shall pay these expenses 
from the Property Operating Account directly to the appropriate vendors upon review and approval of the 
invoice and any other supporting documentation requested by the Master Tenant in its reasonable discretion 
(including but not limited to the vendor’s Form W-9).  

4.3 Security Deposit Account. In accordance with applicable Legal Requirements, the 
Property Manager shall establish a separate security deposit account (the “Security Deposit Account”) at 
a bank, which bank shall be designated by the Master Tenant. All security deposits collected with respect 
to the Property shall be deposited in the Security Deposit Account. The depository bank shall be advised 
and shall acknowledge in writing that the funds deposited in the Security Deposit Account shall be held in 
trust for the Master Tenant, on behalf of the tenants of the Property in the respective amounts that the tenants 
have contributed for security deposits (however denominated), all as required in their respective leases. The 
Property Manager shall maintain records of all security deposits, and all such records will be open for 
inspection by the Master Tenant’s employees or agents. The Master Tenant shall approve in writing all 
persons who shall have authority to sign checks or to authorize drafts from the Security Deposit Account. 
If the Property Manager determines that one hundred percent (100.0%) of any particular security deposit 
should be returned to the applicable tenant at the end of the term of a lease, the Property Manager may 
affect the return of such security deposit without the consent of the Master Tenant. If the Property Manager 
determines that a portion of any security deposit should not be returned, the Property Manager may affect 
the return of the balance thereof without the consent of the Master Tenant.  

4.4 Access to Bank Accounts. The Master Tenant shall have access to the records relating to 
the Property Operating Account and, consistent with Legal Requirements, the Security Deposit Account. 
Except as set forth in Section 4.3, the Property Manager may not draw against the Security Deposit Account 
without the consent of the Master Tenant. The Property Manager’s authority to draw against the Security 
Deposit Account may be terminated at any time by the Master Tenant upon written notice to the Property 
Manager. 

4.5 Records. The Property Manager shall promptly provide to the Master Tenant copies of all 
bank statements received, and reconciliations prepared, in connection with the Property Operating Account 
and the Security Deposit Account. 
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ARTICLE V 
PAYMENT OF EXPENSES 

5.1 Expenses Paid from Property Operating Account. The Property Manager shall pay the 
following expenses directly from the Property Operating Account: 

5.1.1 Compensation. Compensation of the Property Manager as set forth in Article 
VII. 

5.1.2 Property Costs. Any and all costs necessary for the management, operation 
and maintenance of the Property; provided that such costs are within the Approved Operating 
Budget. 

5.1.3 Capital Expenditures. Any and all capital expenditures authorized by the 
Master Tenant and directed by the Master Tenant to be incurred by the Property Manager. 

5.1.4 Emergencies. Any and all costs necessary for emergency expenses, to the 
extent that there are funds available, and to the extent permitted by Section 2.16 hereof. 

5.2 Additional Funds. The Property Manager shall not be obligated to apply any of its own 
funds for any expenses enumerated in this Article V, and all such funds as are so required shall derive from 
the Property Operating Account. The Property Manager shall not be obliged to incur any liability or 
obligation for the account of the Master Tenant without assurance satisfactory to the Property Manager in 
its sole discretion that the necessary funds for the discharge thereof will be provided. 

5.3 Insufficient Income. If, at any time, the balance of the Property Operating Account shall 
not be sufficient to pay the expenses which have been or may be incurred with respect to the Property and 
which are payable from the Property Operating Account, the Property Manager shall notify the Master 
Tenant immediately upon first projection or awareness of a cash shortage or pending cash shortage and the 
Master Tenant shall determine payment priority. After the Property Manager has paid all expenses based 
upon the priorities established by the Master Tenant, to the extent that cash is available in the Property 
Operating Account, the Property Manager shall submit to the Master Tenant a statement of any remaining 
unpaid expenses, the Master Tenant shall thereafter and without undue delay provide sufficient cash to pay 
any unpaid expenses properly payable by the Master Tenant. 

ARTICLE VI 
INSURANCE AND INDEMNIFICATION 

6.1 The Master Tenant’s Insurance Coverage and Limits; Liability Insurance. The Master 
Tenant shall maintain, at the Master Tenant’s expense, during the Term of this Agreement, commercial 
general liability insurance, in an amount not less than Five Million Dollars ($5,000,000.00), each 
occurrence with respect to the Property and covering third-party personal injury, property damage, and 
bodily injury (including death). Such limits may be achieved through the purchase of an excess or umbrella 
insurance policy. The Master Tenant will also maintain property and casualty insurance coverage for all 
risk for the full replacement value of the Property including coverage for loss of rents.  

6.2 Compliance. The Property Manager shall comply with all warranties, terms, and 
conditions of the Master Tenant’s insurance. The Property Manager shall notify the Master Tenant within 
forty-eight (48) hours after the Property Manager receives actual notice of any loss, damage, or injury, 
which in the Property Manager’s opinion may result in a claim under such insurance and shall not take any 
action which knowingly might prejudice the Master Tenant in its defense to any claim based on such loss, 
damage, or injury. 
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6.3 The Property Manager’s Insurance Coverages and Limits. During the Term of this 
Agreement, the Property Manager shall maintain the insurance set forth in Exhibit 6.3 attached hereto and 
incorporated herein by reference for its business operations. The Property Manager shall furnish to the 
Master Tenant certificates of insurance evidencing the insurance coverage required under this subsection. 
Such certificates shall be issued by the insurer(s) or its authorized agent(s). The Master Tenant will be 
named as an additional insured with respect to the General Liability, Excess Liability and Business 
Automobile insurance policies required under this section. In cases where the Master Tenant and the 
Property Manager maintain insurance policies that duplicate coverage for the Property, then the Master 
Tenant’s policies shall be primary, except to the extent due to the Property Manager’s gross negligence, 
fraud, willful misconduct or breach of this Agreement. 

6.4 Contractors’ and Subcontractors’ Insurance. Except as provided hereafter, the Property 
Manager shall require from contractors, subcontractors and vendors hired to perform work at the Property 
such insurance as the Master Tenant requests from time to time.  

6.5 Waiver of Subrogation. All of the Master Tenant’s and the Property Manager’s policies 
providing for such coverage shall waive all the insurer’s and insured’s individual and/or mutual rights of 
subrogation against the other party and its affiliates and their respective members, employees, insurers, 
shareholders and authorized agents. The Master Tenant shall furnish to the Property Manager certificates 
of insurance, as of the Effective Date or such date as services are performed by the Property Manager, 
whichever is earlier and such certificates shall be updated at least annually. All such insurance shall be 
placed with insurers authorized to do business in the state where the Property is located, having a rating of 
A VIII or better as reported by Best’s Property & Casualty Reports Key Rating Guide for the most current 
reporting period. All policies will endeavor to provide the Property Manager with an unconditional right of 
thirty (30) days’ prior written notice of the insurer’s decision to cancel (ten (10) days’ notice, if cancellation 
is for non-payment of premium). 

6.6 Indemnification. The Master Tenant and the Property Manager hereby agree to provide 
the following indemnifications in favor of the respective parties. Any and all indemnity obligations 
contained herein shall survive the expiration or termination of this Agreement.  

6.6.1 The Master Tenant’s Indemnification. The Master Tenant shall indemnify, 
defend and hold harmless the Property Manager and each of their respective officers, directors, 
employees, members, stockholders, partners, agents and representatives from and against any and 
all liabilities, obligations, claims, losses, causes of action, suits, proceedings, awards, judgments, 
settlements, demands, damages, costs, expenses, fines, penalties and fees (including without 
limitation the fees, expenses, disbursements and costs of attorneys and advisors) (as used in this 
Section 6.6, “Claims”) to the extent attributable to or resulting in any way from or in connection 
with the Master Tenant’s leasehold interest in the Property, or the performance or exercise by the 
Property Manager of the duties, obligations, powers, or authorities herein, or hereafter granted to 
the Property Manager, except to the extent the Property Manager is obligated to indemnify the 
Master Tenant pursuant to Section 6.6.2 below.  

6.6.2 The Property Manager’s Indemnification. The Property Manager shall 
indemnify, defend (using counsel acceptable to the Master Tenant) and hold harmless the Master 
Tenant and its affiliates and each of their respective officers, directors, employees, members, 
stockholders, partners, agents and representatives, and each of their respective successors and 
assigns, from and against any and all Claims to the extent attributable to (i) any acts or omissions 
of the Property Manager or its officers, agents or employees resulting from gross negligence, willful 
misconduct or fraud and are not otherwise insured under the property or liability policies, including 
deductibles and retentions, or (ii) any acts of the Property Manager, its agents or employees that 
are beyond the scope of the Property Manager’s authority hereunder.  
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6.6.3 “Indemnified Party” and “Indemnitor” shall mean the Property Manager 
and the Master Tenant, respectively. If any action or proceeding is brought against the Indemnified 
Party with respect to which indemnity may be sought under this Section 6.6, the Indemnitor, upon 
written notice from the Indemnified Party, shall assume the investigation and defense thereof, 
including the employment of counsel and payment of all reasonable expenses. The Indemnified 
Party shall have the right to employ separate counsel in any such action or proceeding, but the 
Indemnitor shall not be required to pay the fees and expenses of such separate counsel, unless such 
separate counsel is employed with the written approval and consent of the Indemnitor. 

ARTICLE VII 
COMPENSATION OF THE PROPERTY MANAGER 

7.1 Management Compensation. The compensation and payment thereof for management of 
the Property shall be as follows:  

7.1.1 Property Management Fee. From the Effective Date, the Master Tenant shall 
pay the Property Manager a property management fee in an amount up to three percent (3.0%) of 
the Gross Collections received from the Property, which may be waived, partially or wholly, by the 
Property Manager, in its sole discretion. Such fees shall be paid on a monthly basis on the first day 
of each month during the Term.  

7.1.2 Renovation Administration Fee. During the term of this Agreement, the 
Master Tenant shall pay the Property Manager a renovation administration fee in an amount equal 
to five percent (5.0%) of all agreed renovation costs as consideration for the Property Manager’s 
performance of the renovation administration services described in more detail in Exhibit 7.1.2 
hereto. Such renovation costs shall be specifically outlined in the Renovation Plan, which is more 
particularly described in Exhibit 7.1.2 hereto. 

7.1.3 Reimbursement of Operating Expenses and Direct Costs. Reimbursement 
of all operating expenses and direct costs associated with respect to the operation of the Property 
and as set forth in the Approved Operating Budget to the extent such amounts are paid out of the 
funds of the Property Manager and are documented with supporting documentation.  

ARTICLE VIII 
TERMINATION 

8.1 Termination of Agreement. Notwithstanding the provisions of Section 1.1 to the contrary, 
this Agreement may be terminated and the obligations of the parties hereunder shall thereupon cease (except 
as set forth in this Article VIII or except with respect to any indemnity or obligation set forth herein which 
explicitly survives termination), upon the occurrence of any of the following circumstances: 

8.1.1 Sale, Casualty, Condemnation. In the event of a sale of all or any portion of 
the Property to a third party unaffiliated with the Master Tenant, or in the event of a substantial 
destruction of the Property or the taking of a substantial portion of the Property by condemnation 
or a deed given in lieu of condemnation, either party may terminate this Agreement upon ten (10) 
days written notice to the other party, provided, however, that pending any sale or condemnation, 
this Agreement shall remain in effect until the closing of such sale or the taking by the 
condemnation authority or transfer to the condemning authority, and any termination notice issued 
with respect to a sale or taking may be rescinded by the Master Tenant if the sale fails to close or 
the taking fails to occur unless all or a part of the Property was conveyed in lieu of condemnation. 

8.1.2 Bankruptcy, Etc. If a petition for bankruptcy, reorganization or 
rearrangement is filed under state or federal bankruptcy or insolvency statutes by or against the 
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Property Manager (and, in the case of a petition filed against the Property Manager, it is not 
dismissed within one hundred twenty (120) days after the filing), or the Property Manager shall 
make an assignment for the benefit of creditors or take advantage of any insolvency act, the Master 
Tenant may terminate this Agreement upon ten (10) days written notice to the Property Manager. 

8.1.3 Default. If either party shall default in the performance of any of its obligations 
hereunder and such default shall continue for ten (10) days after written notice in the case of a 
monetary default or thirty (30) days after written notice from one party to the defaulting party 
designating such default in the case of nonmonetary default, the party not in default may terminate 
this Agreement, unless as to nonmonetary defaults only, the nature of the obligation is such that 
more than thirty (30) days is required for full performance, and the party in default has commenced 
performance within such thirty (30) day period and thereafter diligently works to satisfy such 
obligation. 

8.1.4 No Cause. The Master Tenant party may terminate this Agreement without 
cause upon thirty (30) days’ written notice setting forth the date of such termination. The Property 
Manager may terminate this Agreement without cause upon thirty (30) days’ written notice setting 
forth the date of such termination. 

8.2 Obligations Upon Termination. Upon termination of this Agreement, for whatever 
reason and as applicable: (i) each party shall promptly pay to the other, as soon as the sum is determinable 
after the effective date of termination, but in any event as required in Sections 8.2 and 8.3, all amounts due 
such other party under the terms of this Agreement; (ii) the Property Manager shall deliver to the Master 
Tenant, not later than the effective date of the termination, the original of all books, software programs, 
website, URL, marketing materials (both digital and print collateral), social media accounts, permits, 
warranties, plans, records, leases, licenses, contracts, insurance policies and other documents pertaining to 
the Property and its operation, together with, bills of sale or other documents evidencing rights of the Master 
Tenant, and any and all records or documents, whether or not enumerated herein, which are in the 
possession of the Property Manager, its officers, agents or employees, and which are maintained in 
connection with the ownership, operation, management, leasing, or supervision of the Property, and the 
Property Manager agrees not to dispose of any of such items without the consent of the Master Tenant; (iii) 
the Property Manager shall assign unexpired services and supply contracts, if any, to the Master Tenant or 
parties designated by the Master Tenant; (iv) all personal property owned by the Master Tenant in 
connection with the Property, whether on the Property or elsewhere, shall be delivered intact to the Master 
Tenant or its representative at the Property; (v) all funds received by the Property Manager which derive 
from the Property shall be received in trust for the benefit of the Master Tenant and promptly remitted by 
the Property Manager to the Master Tenant; (vi) the Property Operating Account and Security Deposit 
Account provided for in Sections 4.1 and 4.3 hereof will be transferred as directed by the Master Tenant 
provided that such direction is in accordance with applicable laws; (vii) the Property Manager shall 
undertake all other actions reasonably necessary to cause an orderly transition of the management of the 
Property without detriment to the rights of the Master Tenant or its tenants or to the continued management 
of the Property; and (viii) if applicable, the Property Manager shall vacate the Property Manager’s Office 
if any. 

8.3 Final Accounting. Within thirty (30) days after the date of termination of this Agreement, 
the Property Manager shall deliver to the Master Tenant the following: (i) an accounting reflecting the 
balance of income and expenses of and from the Property to the date of termination of the Agreement; and 
(ii) any balance of monies of the Master Tenant then held by the Property Manager. 
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ARTICLE IX 
MISCELLANEOUS PROVISIONS 

9.1 Headings. The headings used herein are for purposes of convenience only and should not 
be used to construe or interpret the provisions hereof. 

9.2 Notices. Any notice, demand or communication required or permitted hereunder shall be 
given in writing and deemed received: (i) immediately, upon delivery in person; (ii) when received, in the 
case of delivery by an overnight courier; or (iii) three (3) days after being deposited in the U.S. mail, 
registered or certified, return receipt requested, addressed to the following addresses:  

If to the Master Tenant: CX Mode at Hyattsville Leaseco, LLC 
     4890 West Kennedy Boulevard, Suite 200 

Tampa, Florida 33609 
     Attention: Lisa Drummond 
     Email: Ldrummond@carterfunds.com 

 With a copy to:   GrayRobinson, P.A. 
     401 East Jackson Street, Suite 2700 
     Tampa, Florida 33602 
     Attention: Stephen L. Kussner 
     Email: Stephen.Kussner@gray-robinson.com 

If to the Property Manager:  Allegiant Management, LLC d/b/a Allegiant – Carter 
Management, LLC 
4890 West Kennedy Boulevard, Suite 200 
Tampa, Florida 33609 
Attention: Ray Hutchinson 
Email: rhutchinson@carterfunds.com 

With a copy to:  Allegiant Management, LLC d/b/a Allegiant – Carter 
Management, LLC 
4890 West Kennedy Boulevard, Suite 200 
Tampa, Florida 33609 
Attention: Thi Pham 
Email: tpham@carterfunds.com 

 or to such other address as any party may hereafter designate by written notice to the other party.  

9.3 Relationship of the Parties. This Agreement creates a relationship between the Master 
Tenant and the Property Manager of leaseholder and independent contractor only, and no partnership, joint 
venture, employer / employee relationship or other business association shall be deemed to have been 
created hereby. For matters related to agency, the Property Manager shall be deemed an agent of the Master 
Tenant only for the purposes and within the scope of authority set forth herein and for no other purpose. 

9.4 Subordination. The Property Manager hereby subordinates its rights and interests in this 
Agreement and the Property, if any, to the liens, security interests and rights of the holder of any mortgage 
or deed of trust (if any, the “Mortgagee”) which may now or hereafter encumber the Property and to the 
terms, conditions and provisions of any such mortgage or deed of trust and to all renewals, modifications, 
consolidations, replacements and extensions thereof. In the event of any enforcement by the Mortgagee of 
any rights and remedies provided for by law or by any mortgage instrument, the Property Manager shall, 
upon the request of the Mortgagee or any assignee of the Mortgagee, either: (i) vacate the Property and 
acknowledge that this Agreement is no longer of any force and effect whatsoever; or (ii) become the 
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manager for the Mortgagee without change in the terms or provisions of this Agreement provided that 
neither the Mortgagee or its assignee, as applicable, shall be: (a) bound by any payment of any management 
fee or leasing commission for more than one month in advance; (b) bound by any amendment or 
modification of this Agreement made without the consent of the Mortgagee; (c) liable for any act or 
omission of the Master Tenant; or (d) subject to any offsets, deductions or defenses which the Property 
Manager may have arising out of the acts or omissions of the Master Tenant. Further, the Property Manager 
agrees to execute promptly and deliver to the Master Tenant or any Mortgagee a subordination agreement 
in form and substance acceptable to the Mortgagee evidencing the subordination of this Agreement to any 
mortgage instrument within fifteen (15) days after the request by the Master Tenant or the Mortgagee and 
the failure or refusal to so execute and deliver a subordination agreement acceptable to the Mortgagee shall 
constitute a default by the Property Manager under this Agreement. 

9.5 Covenant of Further Assurances. The parties agree to execute such other documents and 
perform such other acts as may be reasonably necessary or desirable to carry out the purposes of this 
Agreement. 

9.6 Entire Agreement; Amendments. This document represents the entire Agreement 
between the parties with respect to the subject matter hereof, and to the extent inconsistent therewith, 
supersedes all other prior agreements, representations and covenants, oral or written. Amendments to this 
Agreement must be in writing and signed by the Master Tenant and the Property Manager. 

9.7 Successors and Assigns. Subject to the limitations concerning assignment, this Agreement 
shall be binding upon and inure to the benefit of the parties, and their legal representatives, successors and 
permitted assigns. 

9.8 Attorneys’ Fees. In the event of dispute under this Agreement, the prevailing party shall 
be entitled to receive from the other party all of the attorneys’ fees and costs incurred by the prevailing 
party. 

9.9 Time of the Essence. Time is of the essence with respect to the obligations of the parties 
under this Agreement. 

9.10 Governing Law. This Agreement shall be governed by and construed in accordance with 
the laws and judicial decisions of the State in which the Property is located. 

9.11 No Advertising. Without the prior written consent of the Master Tenant, no publication, 
announcement or other public advertisement of the Master Tenant’s name in connection with the Property 
shall be made by the Property Manager except in connection with leases or agreements entered into by the 
Property Manager in the name of the Master Tenant as expressly provided for herein or as may be required 
by applicable law. 

9.12 Severability. Every provision of this Agreement is intended to be severable. If any term or 
provision hereof is illegal for any reason whatsoever, such provision shall be severed from the Agreement 
and shall not affect the validity of the remainder of this Agreement. 

9.13 Inspection by the Master Tenant. The Master Tenant and its representatives reserve the 
right to visit and inspect the Property and the Property Manager’s records from time to time, and the 
Property Manager agrees to reasonably cooperate in allowing such inspection and making such records 
available for review. 

9.14 The Master Tenant’s and the Property Manager’s Representatives. The Master Tenant 
and the Property Manager shall each designate one person to serve as its respective representative in all 
dealings with the other party hereto. Whenever the approval or consent or other action of the Master Tenant 
or the Property Manager is required hereunder, such approval, consent or action given by any such 
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designated representative shall be binding upon the Master Tenant or the Property Manager, as the case 
may be. The initial representative for each party is as follows:  

  For the Master Tenant:  Lisa A. Drummond 

  For the Property Manager: Ray Hutchinson 

Such representative may be changed at the discretion of the Property Manager or the Master Tenant, 
respectively, at any time, by written notice to the other party.  

9.15 Confidentiality. Except as otherwise required by any law or court order or as authorized 
or permitted by the Master Tenant, the Property Manager agrees to protect, preserve and maintain the 
confidentiality of any data, information, prospects, or reports required by, or generated through the duties 
and obligations set forth in this Agreement. 

9.16 Remedies Cumulative. No remedy herein contained or otherwise conferred upon or 
reserved to the Master Tenant shall be considered exclusive of any other remedy, but such remedy shall be 
cumulative and in addition to every other remedy given hereunder or now or hereafter existing at law, in 
equity or by statute. Every power and remedy given by this Agreement to the Master Tenant may be 
exercised from time to time and as often as occasion may arise or as may be deemed expedient. 

9.17 Force Majeure; Cure Rights. The obligations of the Master Tenant and of the Property 
Manager under this Agreement shall be excused for that period of time that the Master Tenant or the 
Property Manager, as applicable, cannot fulfill such obligations by reason of delays beyond its control, 
including without limitation, acts of God, inclement weather, war, insurrection, terrorists acts, labor strikes, 
inability to obtain necessary materials or supplies, inability to obtain necessary permits, licenses or 
approvals, or any other event commonly included within the definition of force majeure. 

9.18 Interpretation. No provision of this agreement shall be construed against or interpreted to 
the disadvantage of either the Master Tenant or the Property Manager by any court or other governmental, 
judicial or arbitral authority by reason of either the Master Tenant or the Property Manager having, or being 
deemed to have, structured or dictated such provision, the parties hereto acknowledging that the parties 
have jointly participated in the negotiation and preparation of this Agreement. 

9.19 OFAC. The Master Tenant and the Property Manager each represent and warrant to the 
other (for themselves, only) that each is currently in compliance with, and shall at all times during the term 
of this Agreement (including any extension thereof) remain in compliance with, the regulations of the 
Office of Foreign Asset Control (“OFAC”) of the Department of the Treasury (including those named on 
OFAC’s Specially Designated and Blocked Persons List) and any statute, executive order (including the 
September 24, 2001, Executive Order Blocking Property and Prohibiting Transactions with Persons Who 
Commit, Threaten to Commit, or Support Terrorism), or other governmental action relating thereto. 

9.20 Waiver of Jury Trial. Each party hereto, knowingly and voluntarily, and for their mutual 
benefit, waives any right to trial by jury in the event of litigation regarding the performance or enforcement 
of, or in any way related to, this Agreement. 

9.21 Authority. The undersigned parties have each been duly authorized and have all the 
requisite power to execute this Agreement on behalf of the Master Tenant and the Property Manager, 
respectively. 

9.22 Waiver. No consent or waiver, express or implied, by either party to or of any breach or 
default by the other party in the performance of its obligations hereunder, shall be valid unless in writing. 
No such consent or waiver shall be deemed or construed to be a consent or waiver to or of any other breach 
or default in the performance by such other party of any other obligations of such party hereunder. The 
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failure of any party to declare the other party in default shall not constitute a waiver by such party of its 
rights hereunder, irrespective of how long such failure continues. The granting of any consent or approval 
in any one instance by or on behalf of the Master Tenant shall not be construed to waive or limit the need 
for such consent in any other or subsequent instance. 

[Signature Page to Follow] 
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EXHIBIT 2.4  
 

Operating and Capital Budgets  
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EXHIBIT 2.17 
 

Form of Lease and Leasing Guidelines 
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EXHIBIT 6.3 
 

Insurance 
 
 

INSURANCE LIMITS 
Workers’ Compensation and Employers’ 
Liability  

Coverage A:  
Limits required by statute in the state where the 
Property is located and where the Property 
Manager has employees performing services 
pursuant to this Agreement. 
 
Coverage B: 
$1,000,000 Bodily Injury by Accident (Each 
Accident), $1,000,000 Bodily Injury by 
Disease (Policy Limit), $1,000,000 Bodily 
Injury by Disease (Each Employee) 
 

Commercial 
General Liability Insurance  

$1,000,000 per occurrence / $2,000,000 
aggregate  

Business / Automobile (Single Limit Bodily 
Injury and Property Damage) for owned and 
non-owned vehicles 

$1,000,000 per accident 

Fidelity / Crime to include third party coverage $1,000,000 per occurrence 
EPL with third party coverage $1,000,000 per claim  
Professional Liability $1,000,000 per claim 
Cyber $1,000,000 per claim 

Excess liability coverage that is excess of Automobile liability, Employers liability coverage and 
Commercial General liability coverage with $5,000,000.00 per occurrence and in the aggregate limit. 

Property coverage for all property, whether owned or leased by the Property Manager, whether insured or 
self-insured, is the responsibility of the Property Manager for any claim or loss regardless of cause. 

No deductible for any policy will be greater than $50,000.00 without the Master Tenant’s prior approval.  
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Exhibit 7.1.2 

Renovation Administration Services to be Performed by the Property Manager 

The Property Manager shall, on behalf and in the name of the Master Tenant, (i) supervise and 
coordinate the design, development and work in connection with any renovations at the Property (each, a 
“Project”) and (ii) perform all necessary services in connection therewith (or cause such services or duties 
to be rendered and performed). In connection with the performance of such services and duties, the Property 
Manager is hereby authorized, and the Property Manager agrees, to perform the following: 

1.1 Renovation Plan and Budget. The Property Manager shall, at the Master Tenant’s request, 
assist the Master Tenant in preparing, amending and updating a plan for the renovation of the Project (the 
“Renovation Plan”) and a renovation cost estimate and design and Renovation Budget for the activities 
contemplated in the Renovation Plan (the “Renovation Budget”). In no event shall the Property Manager 
amend or update such Renovation Plan or Renovation Budget nor operate outside the terms of such 
Renovation Plan or Renovation Budget without the prior written consent of the Master Tenant, provided 
that the Property Manager may utilize the contingency line item in the Renovation Budget after consultation 
with the Master Tenant. 

1.2 Renovation Contract. The Property Manager shall provide general administration of the 
Project and coordinate the work of the contractors with each other and with the activities and responsibilities 
of the Property Manager and other consultants to complete the Project in accordance with the Renovation 
Plan and the Renovation Budget. Specifically, during the renovation period, the Property Manager shall do 
the following and report to the Master Tenant on a periodic basis as to status of completion of the Project 
in compliance with the provisions of this Agreement: 

(a) Cause renovation and progress meetings to be held as required to discuss such 
matters as procedures, progress, problems and scheduling, and cause prompt distribution of minutes 
from those meetings. The Master Tenant will be notified of the time and date of each renovation 
and progress meeting and may attend any such meeting. 

(b) Use all reasonable efforts to obtain satisfactory performance from all contracts. 
Recommend courses of action to the Master Tenant when the Property Manager learns that 
requirements of a contract are not being fulfilled and the nonperforming party will not take 
satisfactory corrective action. Notify the Master Tenant immediately upon learning of any casualty 
or other material event.  

(c) Maintain job cost accounting records on authorized work performed under unit 
costs, additional work performed on the basis of actual costs of labor and materials, or other work 
requiring accounting records. 

(d) Recommend necessary or desirable changes to the Master Tenant, review requests 
for changes, negotiate contractor’s proposals, submit recommendations to the Master Tenant, and 
if they are accepted by the Master Tenant, have the contractor prepare change orders for the Master 
Tenant’s authorization. 

(e) Use all reasonable efforts to assist contractors to obtain building permits and 
special permits for permanent improvements and to keep same in force, excluding permits required 
to be obtained directly by subcontractors (as to which, however, the Property Manager shall cause 
the contractors to cause the same to be obtained by the responsible subcontractors and verification 
of the same have been duly obtained and are duly kept in force). Arrange for the payment of, and 
verify that the Master Tenant has paid, applicable fees and assessments. Use all reasonable efforts 
to obtain approvals from authorities having jurisdiction over the Project and to keep same in force. 
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(f) Select and retain the professional services of surveyors, special consultants and 
testing laboratories if required. Coordinate their services and monitor and evaluate their reports. 

(g) Consult with the Master Tenant if the contractors request interpretations of the 
meaning and intent of the plans and specifications, and assist in the resolution of questions which 
may arise. 

(h) When the Property Manager considers the contractor’s work or a designated 
portion thereof substantially complete, the Property Manager shall prepare a list of incomplete or 
unsatisfactory items and a schedule for their completion. After the substantial completion of the 
work, the Property Manager shall work with the contractors to prepare a final punch-list and 
coordinate the final correction and completion of the final punch-list work. 

(i) Following the substantial completion of the Project or a designated portion thereof, 
evaluate the completion of the work of the contractors and make recommendations when work is 
ready for final inspections. Use all reasonable efforts to cause the contractors to secure and transmit 
to the Master Tenant required guarantees, affidavits, releases, bonds and waivers.  

(j) Review for approval by the Master Tenant the proposed substitution of any 
materials or equipment for those required by the plans and specifications for the Project and review 
for approval the laboratory reports, if any, on such substituted materials or equipment. 

(k) Perform such additional administrative, coordinating and supervisory functions as 
the Master Tenant shall deem necessary to accomplish the orderly and proper renovation of the 
Project within the time and budget parameters set by the Master Tenant and in accordance with the 
plans and specifications approved by the Master Tenant. 

(l) Provide such other customary services provided by first class renovation agents in 
order to complete the Project in accordance with the Renovation Plan and the Renovation Budget. 

1.3 Monitor Renovation Budget. The Property Manager shall provide regular monitoring of 
the Renovation Budget, showing actual costs for activities in progress and estimates for uncompleted work, 
and identify variances in progress and estimates for uncompleted work, and identify variances between 
actual and budgeted or estimated costs, and advise the Master Tenant whenever projected costs exceed 
budgets or estimates for such costs. Notwithstanding anything else herein to the contrary, the Property 
Manager shall not expend amounts in excess of the Renovation Budget without the prior approval of the 
Master Tenant. 

1.4 Financing. The Property Manager shall request disbursements of proceeds of any 
renovation financing to pay the cost of items in the Renovation Budget. The Property Manager shall use its 
best efforts to arrange to fulfill requirements for necessary disbursements. 

1.5 Government and Mortgage Compliance. The Property Manager shall use best efforts to 
take such actions as may be necessary to comply with all present and future laws, ordinances, orders, rules, 
regulations and requirements of all federal, state and municipal governments, courts, departments, 
commissions, boards and officers, or any other body exercising the functions similar to those of any of the 
foregoing which may be applicable to the Project, and attempt to obtain and maintain all certificates of 
occupancy, licenses and/or operating permits, if any, for the Project. The Master Tenant agrees to execute 
and deliver any and all applications and other documents and otherwise to cooperate to the fullest extent 
with the Property Manager in applying for, obtaining and maintaining such certificates, licenses and 
permits. 

1.6 Books and Records. The Property Manager shall maintain complete and accurate books, 
records and accounts of all costs and expenses incurred in connection with the renovation of the Project. 
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All such books and records of the Property Manager which relate to the Project shall be available for 
inspection and audit by the Master Tenant or any of its authorized representatives at all reasonable times 
during normal business hours. The Property Manager shall be entitled to retain such copies of the books 
and records as the Property Manager deems appropriate. 

1.7 Monthly Reports. The Property Manager shall prepare, keep current and submit to the 
Master Tenant within 15 days after the close of each month all such reports as the Master Tenant may 
reasonably request. 



 

 

EXHIBIT D 

TAX OPINION 

 

[ATTACHED] 



 
 

 
Baker & McKenzie LLP is a member of Baker & McKenzie International, a Swiss Verein. 

Baker & McKenzie LLP 
 
300 East Randolph Street, Suite 5000 
Chicago, IL 60601 
United States 

Tel: +1 312 861 8000 
Fax: +1 312 861 2899 
www.bakermckenzie.com 

Asia Pacific 
Bangkok 
Beijing 
Brisbane 
Hanoi 
Ho Chi Minh City 
Hong Kong 
Jakarta 
Kuala Lumpur* 
Manila* 
Melbourne 
Seoul 
Shanghai 
Singapore 
Sydney 
Taipei 
Tokyo 
Yangon 
 
Europe, Middle East 
& Africa 
Abu Dhabi 
Almaty 
Amsterdam 
Antwerp 
Bahrain 
Barcelona 
Berlin 
Brussels 
Budapest 
Cairo 
Casablanca 
Doha 
Dubai 
Dusseldorf 
Frankfurt/Main 
Geneva 
Istanbul 
Jeddah* 
Johannesburg 
Kyiv 
London 
Luxembourg 
Madrid 
Milan 
Munich 
Paris 
Prague 
Riyadh* 
Rome 
Stockholm 
Vienna 
Warsaw 
Zurich 
 
The Americas 
Bogota 
Brasilia** 
Buenos Aires 
Caracas 
Chicago 
Dallas 
Guadalajara 
Houston 
Juarez 
Lima 
Los Angeles 
Mexico City 
Miami 
Monterrey 
New York 
Palo Alto 
Porto Alegre** 
Rio de Janeiro** 
San Francisco 
Santiago 
Sao Paulo** 
Tijuana 
Toronto 
Washington, DC 
 
* Associated Firm 
** In cooperation with 
Trench, Rossi e Watanabe 
Advogados 

December 13, 2022 
 
Carter Exchange Fund Management Company, LLC  
4890 West Kennedy Boulevard 
Suite 200 
Tampa, Florida 33609 
 
RE: CX Mode at Hyattsville, DST 

Dear Ladies and Gentlemen, 
 
Carter Exchange Fund Management Company, LLC, a Florida limited liability company 
(the “Company”), and CX Mode at Hyattsville, DST (the “Trust”) have retained Baker & 
McKenzie LLP as special tax counsel to address certain federal income tax consequences 
and render opinions on specific federal income tax issues in connection with the proposed 
transactions described in the Confidential Private Placement Memorandum for Interests in 
the Trust (the “Memorandum”). Unless otherwise indicated, all capitalized terms used 
herein and not otherwise defined have the meanings set forth in the Memorandum. 

In formulating our opinion, we have reviewed the following documents: (i) the 
Memorandum; (ii) the Amended and Restated Trust Agreement (the “Trust Agreement”); 
(iii) the form Limited Liability Company Agreement; (iv) the Master Lease (the “Lease”); 
(v) the Investor Questionnaire & Purchase Agreement; and (vi) the Loan Documents 
(collectively, the “Transaction Documents”). We have also assumed that the 
representations set forth in the letter addressed to us and signed on behalf of the Company 
on December 13, 2022 (the “Representation Letter”), are true, complete and correct in all 
respects as of the date hereof.  

Based on our review of the Transaction Documents and the Representation Letter, it is our 
opinion that (i) the Trust should be treated as an investment trust described in Treasury 
Regulations Section 301.7701-4(c) 1  that is classified as a “trust” under Treasury 
Regulations Section 301.7701-4(a), (ii) the Beneficial Owners should be treated as 
“grantors” of the Trust, (iii) as “grantors” of the Trust, the Beneficial Owners should be 
treated as owning an undivided fractional interest in the Property for federal income tax 
purposes, (iv) the Interests should not be treated as securities for purposes of Section 1031, 
(v) the Interests should not be treated as certificates of trust or beneficial interests for 
purposes of Section 1031, (vi) the Lease should be treated as a true lease and not a financing 
for federal income tax purposes, (vii) the Lease should be treated as a true lease and not a 
deemed partnership for federal income tax purposes, (viii) the discussions of the federal 
income tax consequences contained in the Memorandum are correct in all material respects, 
and (ix) certain judicially created doctrines should not apply to change the foregoing 
conclusions.  

                                                      
1  All section references provided for herein refer to the Internal Revenue Code of 1986, (the “Code”), as 

amended, and the Treasury Regulations promulgated thereunder. 



 
 

2 

Our opinion does not address, and should not be viewed as expressing any opinion 
concerning, whether the acquisition of an Interest will, in light of the facts and 
circumstances applicable to a specific Purchaser, constitute the acquisition of like-kind 
replacement property by any Purchaser in a transaction that qualifies for nonrecognition of 
gain or loss under Section 1031. 

DISCUSSION 

Section 1031(a)(1) provides that “[n]o gain or loss shall be recognized on the exchange of 
real property held for productive use in a trade or business or for investment if such real 
property is exchanged solely for real property of like kind which is to be held either for 
productive use in a trade or business or for investment.” Non-recognition treatment does 
not apply, however, if the interests in the property being exchanged are, inter alia, regarded 
as interests in a partnership, securities, or certificates of trust or beneficial interests. 2 
Section 1031 does not expressly address the treatment of interests in a Delaware Statutory 
Trust (“DST”). 

The Internal Revenue Service (the “IRS”) concluded in Revenue Ruling 2004-863 that, 
under the limited circumstances set forth therein, beneficial owners of a DST that in turn 
owns real estate will be treated as owning a direct interest in such real estate for purposes 
of the nonrecognition provisions of Section 1031. In order to reach this conclusion, the IRS 
determined that (i) the DST described therein will be treated as an investment trust under 
Treasury Regulations Section 301.7701-4(c) that is classified as a “trust” under Treasury 
Regulations Section 301.7701-4(a), and (ii) the beneficial owners of the DST are “grantors” 
and, as such, are treated as owning direct interests in the DST’s property for federal income 
tax purposes. We believe that the tax treatment of the Trust and the Beneficial Owners (and 
the Interests that are the subject of the Offering) should be the same as the DST and its 
beneficial owners were treated in Revenue Ruling 2004-86 for federal income tax purposes. 

 

                                                      
2  Code § 1031(a)(2)(C), (D), (E) (1984). On December 22, 2017, the Tax Cuts and Jobs Act (the “TCJA”) 

was signed into law and significantly modified Section 1031 by limiting it to exchanges of real property 
not held primarily for sale. For exchanges completed after December 31, 2017, exchanges of personal 
property and intangible property do not qualify for a Section 1031 Exchange. Additionally, the TCJA 
eliminated specific language providing that exchanges of certain types of property (stock in trade or other 
property held primarily for sale, stocks, bonds, or notes, other securities, or evidences of indebtedness or 
interest; interests in a partnership; certificates of trust or beneficial interest; or choses in action) are 
excluded from Section 1031. Although the specific language providing for the exclusion of interests in a 
partnership, securities, or certificates of trust or beneficial interests has been eliminated from the statute, 
an analysis of these terms remains relevant to the analysis and conclusion set forth herein that the 
Beneficial Owners should be treated as owning real property for federal income tax purposes.  

3  2004-2 C.B. 191. 
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I. The Trust should be treated as an investment trust described in Treasury 
Regulations Section 301.7701-4(c) that is classified as a “trust” under 
Treasury Regulations Section 301.7701-4(a). 

The Trust should be classified as a “trust” under Treasury Regulations Section 301.7701-
4(a) because it (i) should be recognized as an entity separate from the Beneficial Owners 
for federal income tax purposes, and (ii) should be treated as an investment trust described 
in Treasury Regulations Section 301.7701-4(c). 

 The Trust should be recognized as an entity separate from the 
Beneficial Owners for federal income tax purposes. 

Whether an organization is an entity separate from its owners for federal income tax 
purposes is a matter of federal tax law and does not depend on whether the organization is 
recognized as an entity under local law.4 Thus, an entity formed under local law is not 
always recognized as a separate entity for federal income tax purposes.5 When participants 
in a venture form a state-law entity and avail themselves of the benefits of that entity for a 
valid business purpose, however, the entity generally will be recognized for federal income 
tax purposes.6 

An entity formed under state law that acts as a mere agent of its owners will not be treated 
as an entity separate from its owners for federal income tax purposes. In Commissioner v. 
Bollinger,7 a corporation was treated as an agent of its owners where the corporation 
functioned merely as the nominal debtor and record title holder to mortgaged property. The 
shareholders entered into an agreement providing that (i) the corporation would hold title 
to the property as the shareholders’ nominee and agent solely to secure financing, (ii) the 
shareholders had sole control and responsibility for the mortgaged property, and (iii) the 
shareholders were the principals and owners of the property during its financing, 
construction, and operation. The Supreme Court held that the shareholders, rather than the 
corporation, were the owners of the property because the relationship between the 
shareholders and the corporation was, in both form and substance, an agency with the 
shareholders as principals. 

Similarly, the IRS concluded in Revenue Ruling 92-1058 that an Illinois land trust was not 
to be treated as an entity separate from its owner for federal income tax purposes. A single 
taxpayer created an Illinois land trust and named a domestic corporation as trustee. The 
taxpayer transferred legal and equitable title to real property to the trust, subject to the 
provisions of an accompanying land trust agreement. Under the agreement, the taxpayer (i) 
retained exclusive control of the management, operation, rental, and sale of the real 
property, together with an exclusive right to the earnings and proceeds from the real 
property, and (ii) was required to file all tax returns, pay all taxes, and satisfy any other 

                                                      
4  Treas. Reg. § 301.7701-1(a)(1). 
5  Treas. Reg. § 301.7701-1(a)(3). 
6 See Moline Properties, Inc. v. Comm’r, 319 U.S. 436 (1943). 
7  485 U.S. 340 (1988). 
8  1992-2 C.B. 204. 
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liabilities with respect to the real property. Under Illinois law, there is no limitation on 
liability of a beneficiary of an Illinois land trust. Because the trustee’s only responsibility 
was to hold and transfer title to the property at the direction of the beneficiary, and because 
the beneficiary retained the direct obligation to pay liabilities and taxes related to the 
property, the right to manage and control the property, as well as any liability with respect 
to the property, the IRS concluded that the Illinois land trust could not rise to the level of 
an “entity” separate from the beneficial owner for federal income tax purposes. 

In contrast, the IRS concluded in Revenue Ruling 2004-869 that the DST described therein 
was an entity that should be recognized as separate from its owners for federal income tax 
purposes. The IRS did so by looking to the powers, limitations and benefits that Delaware 
law accords to a DST and its beneficial owners. Under Delaware law, creditors of a 
beneficial owner in a DST may not assert claims directly against the property held by a 
DST; they can seek payment only from the beneficial owner herself. The property of a DST 
is subject to attachment and execution with respect to liabilities of the DST as if the DST 
were a corporation. A DST may sue or be sued. The beneficial owners of a DST are entitled 
to the same limitation on personal liability stemming from actions of a DST that is extended 
to stockholders of a corporation organized under Delaware law. A DST may merge or 
consolidate with or into one or more statutory entities or other business entities. Lastly, a 
DST can be formed for investment purposes. These powers and privileges afforded to a 
DST and the beneficial owners thereof, as well as the purpose of a DST, led the IRS to 
conclude that a DST is an entity separate from its owners for federal income tax purposes.10 

Based on the authorities discussed above, the Trust should be recognized as an entity 
separate from the Beneficial Owners. The Trust should not be viewed merely as an agent 
of the Beneficial Owners because, unlike the trusts in Bollinger and Revenue Ruling 92-
105, the Beneficial Owners have no right or power to direct in any manner the Trust or the 
Manager in connection with the operation of the Trust or the actions of the Delaware 
Trustee, Signatory Trustee, Independent Trustee, or the Manager. 11  Specifically, the 
Beneficial Owners have no right or power to (i) contribute additional assets to the Trust 
(other than the initial contribution of cash in exchange for Interests), (ii) be involved in any 
manner in the operation or management of the Trust or its assets, (iii) cause the Trust to 
negotiate or renegotiate leases or loans, or (iv) cause the Trust to sell its assets and reinvest 
the proceeds of such sale.12 Additionally, until the Loan is paid in full, the Trust Agreement 
requires the Manager to cause the Trust to: (i) not acquire, lease, or operate any real 
property, personal property, or assets other than, pursuant to the Lease, the fee or leasehold 
interest in the Property, as applicable, (ii) not acquire, own, operate, or participate in any 
business other than, pursuant to the Lease, the leasing, ownership, management, operation, 
and maintenance of the Property, (iii) not commingle its assets or funds with those of any 
other person, unless such assets or funds can easily be segregated and identified in the 
ordinary course of business from those of any other person, (iv) maintain its financial 
statements, accounting records, and other documents separate from those of any other 

                                                      
9  2004-2 C.B. 191. 
10  Id. (citing to Del. Code Ann. Title 12, §§ 3801-3824). 
11  See the Trust Agreement at §6.13. 
12  Id. 
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person, (v) not have any material financial obligation under any indenture, mortgage, deed 
of trust, deed to secure debt, loan agreement, or other agreement or instrument to which 
the Trust is a party or by which it is otherwise bound, or to which the Property is subject 
or by which it is otherwise encumbered, other than certain permitted exceptions, (vi) not 
assume, guaranty, or pledge its assets to secure the liabilities or obligations of any other 
person (except, with respect to the Trust only, in connection with the Loan or other 
mortgage loans that have been paid in full or collaterally assigned to Lender, including in 
connection with any consolidation, extension and modification agreement or similar 
instrument) or hold out its credit as being available to satisfy the obligations of any other 
person, (vii) not make loans or advances to any other person, (viii) other than the Lease, 
not enter into, or become a party to, any transaction with any Trust affiliate (or affiliate of 
the Master Tenant), except in the ordinary course of business and on terms which are no 
more favorable to any such Trust affiliate (or affiliate of the Master Tenant) than would be 
obtained in a comparable arm’s-length transaction with an unrelated third party, provided 
that neither the Trust’s acquisition of the Property nor the Trust’s entry into and 
performance of its obligations under the Lease shall be deemed to breach this covenant, 
(ix) have at all times an Independent Trustee (as defined in the Loan Documents), and (x) 
not Divide (as defined in the Loan Documents).13  

These requirements and prohibitions evidence an intent that the Trust be engaged in 
activities on its own behalf rather than as an agent of the Beneficial Owners. Lastly, 
because the Trust is organized as a DST, the Beneficial Owners may avail themselves only 
of the limited powers and privileges afforded to a beneficial owner under Delaware law. 
Thus, the Trust (as a DST) and the Beneficial Owners have substantially all of the same 
powers, limitations, and benefits as the trust that the IRS found to constitute an entity 
separate from its owners for federal income tax purposes in Revenue Ruling 2004-86. 
Accordingly, the Trust should be recognized for federal income tax purposes as an entity 
separate from the Beneficial Owners. 

 The Trust should be treated as an investment trust described in 
Treasury Regulations Section 301.7701-4(c). 

A trust arrangement generally will be classified as a “trust” rather than another form of 
business entity for federal income tax purposes if it can be shown that the purpose of the 
arrangement is to vest in trustees responsibility for the protection and conservation of 
property for beneficiaries who cannot share in the discharge of this responsibility and, 
therefore, are not associates in a joint enterprise for the conduct of a business for profit.14 
A trust with a single class of ownership interests that provides no power to vary the 
investments of the trust is classified as an investment trust that is treated as a “trust” for 
federal income tax purposes.15 A trust with multiple classes of ownership interests that 
otherwise meets the description of an investment trust also will be classified as a “trust” 
for federal income tax purposes if the existence of multiple classes of ownership interests 

                                                      
13  See the Trust Agreement at §2.4(a). 
14  Treas. Reg. § 301.7701-4(a). 
15  Treas. Reg. § 301.7701-4(c)(1). 
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is incidental to the purpose of facilitating the direct investment in the trust’s assets.16 As 
discussed in greater detail below, the Trust should be treated as an investment trust 
described in Treasury Regulations Section 301.7701-4(c). 

 No power exists under the Trust Agreement for the Delaware 
Trustee, Signatory Trustee, Independent Trustee, or Manager 
to vary the investments of the Trust. 

The courts and the IRS have considered the extent to which the powers granted under a 
trust arrangement exceed those required simply to protect and conserve property for the 
benefit of the beneficiaries. Two opinions issued by the Second Circuit on the same day 
generally are viewed as the leading judicial guidance on the distinction between a trust 
arrangement that meets the description of an investment trust and a trust arrangement 
granting the power to vary the investments held therein. Additionally, the IRS has issued 
several revenue rulings, the most relevant being Revenue Ruling 2004-86, that distinguish 
the limited arrangements that would constitute an investment trust from a broader grant of 
powers that prohibits classification as a “trust.” In all material respects, we believe that the 
powers granted to the Delaware Trustee, Signatory Trustee, Independent Trustee, and 
Manager in the Trust Agreement are consistent with the limited scope of powers applicable 
to an investment trust described in Treasury Regulations Section 301.7701-4(c) that is 
classified as a “trust” under Treasury Regulations Section 301.7701-4(a). 

 Authorities. 

 Case Law. 

In Commissioner v. Chase National Bank,17 the court addressed whether a state-law trust 
arrangement should be classified as a “trust” for federal income tax purposes. In that case, 
the depositor purchased shares of the common stock of several corporations and made up 
“units” consisting of a number of shares of the common stock of each corporation. The 
“units” were deposited in a trust, and then certificates in the trust were sold to investors. 
The trustee was vested with all of the rights of ownership of the shares except that the 
depositor controlled the voting rights of the shares and the trust instrument governed and 
restricted the disposal of the shares. Under the terms of the trust instrument, property 
deposited into the trust was held until some disposition of it was made consistent with the 
terms of the trust instrument. Further, distributions of currently available funds were 
required. No purchases were to be made by the trustee by way of reinvestment of funds or 
otherwise. The Second Circuit found that the trust instrument “prevented the trusts from 
being, or becoming, more than what are sometimes called strict investment trusts.” The 
court concluded that the trust required “that the trust property was to be held for investment 
and not to be used as capital in the transaction of business for profit like a corporation 
organized for such a purpose. This distinction is what makes the difference tax-wise.”18 

                                                      
16  Id. 
17  122 F. 2d 540 (2d Cir. 1941). 
18  Id. at 543. 
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In another opinion released on the same day as Chase National Bank, the Second Circuit 
reached a different result. In Commissioner v. North American Bond Trust,19 the court 
recognized that, although the trust arrangement in the instant case was similar to the trust 
in Chase National Bank, the trust instrument in the instant case was slightly different 
because it provided the depositor with the power “in effect to change the investment of 
certificate holders at his discretion.”20 In making up new units, the depositor was not 
confined to the same bonds he had selected for the previous units. Additionally, the bonds 
of all units constituted a single pool in which each certificate holder shared according to 
his proportion of all the certificates issued. As a result, the money from new investors could 
be used to purchase new bond issues that would in turn reduce the existing certificate 
holders’ interests in the old bond issues. The depositor thus could take advantage of market 
variations in a manner that could improve the investment of the original investors through 
dilution of the original investment. Based on these facts, the court held that the depositor 
“had power, though a limited power, to vary the existing investments of all certificate 
holders at will” and, accordingly, that the trust was treated as taxable as an association 
rather than as a fixed investment trust.21 

 Revenue Ruling 2004-86. 

The analyses and conclusions of the IRS in Revenue Ruling 2004-86 are consistent with 
the Second Circuit’s holdings in the cases discussed above. Revenue Ruling 2004-86 
considered the situation in which an individual (John) borrowed money from an unrelated 
lender (Bank) and signed a 10-year, interest-bearing nonrecourse note. John then used the 
proceeds of the loan to purchase rental real property, Blackacre, which was the sole 
collateral for the loan from the Bank. Immediately thereafter, John “net” leased the 
property to Mary for a term of 10 years.22 Under the terms of the lease, Mary was required 
to pay all taxes, assessments, fees or other charges imposed on Blackacre by federal, state 
or local authorities. In addition, Mary was required to pay all insurance, maintenance, 
ordinary repairs and utilities relating to Blackacre. Mary was free to sublease Blackacre to 
anyone she chose.  

The rent paid by Mary to John was a fixed amount that could be adjusted by a formula 
described in the lease agreement that was based upon a fixed rate or an objective index, 
such as an escalator clause based upon the Consumer Price Index, but adjustment to the 
rate or index was not within the control of any of the parties to the lease. The rent paid by 
Mary was not contingent upon Mary’s ability to lease the property or on her gross sales or 
net profits derived from Blackacre.23 

                                                      
19  122 F.2d 545 (2d Cir. 1941), cert. denied, 314 U.S. 701 (1942). 
20  Id. at 546. 
21  Id. 
22  The ruling does not indicate whether John is related to Mary, but given that the ruling states that Mary is 

not related to persons described in the ruling other than John, it can be assumed that she is related to him. 
23  Although the lease from John to Mary is described in Revenue Ruling 2004-86 as a “net” lease, it is not 

clear whether the lessor or the lessee would be required to make capital improvements or major repairs 
to the property. Thus, the lease might be “double net,” in which the lessor remains liable for certain 
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On the same date that John acquired Blackacre and leased it to Mary, John also formed a 
trust under Delaware law to which he contributed fee title to Blackacre after entering into 
the loan with the Bank and the lease with Mary. Upon contribution, the trust assumed 
John’s rights and obligations under the loan from the Bank as well as under the lease with 
Mary. In accordance with the nonrecourse nature of the note, neither the trust nor any of 
its beneficial owners were personally liable to the Bank for the loan, which continued to 
be secured by Blackacre. The trust agreement provided that interests in the trust were freely 
transferable; however, interests in the trust were not publicly traded on an established 
securities market. The trust would terminate on the earlier of 10 years from the date of its 
creation or the disposition of Blackacre, but would not terminate on the bankruptcy, death 
or incapacity of any owner, or the transfer of any right, title or interest of the beneficial 
owners, of the trust. 

The trust agreement authorized the trustee to engage in only those activities central to the 
collection, investment, and distribution of income arising from Blackacre. The trust 
agreement authorized the trustee to use trust funds to establish a reasonable reserve to pay 
expenses incurred in connection with holding Blackacre. The trustee was required to 
distribute on a quarterly basis all available cash less such reserves to each beneficial owner 
in proportion to their respective interests in the trust. The trustee was required to invest 
cash received from Blackacre between each quarterly distribution and all cash reserves in 
short-term obligations, i.e., maturing prior to the next quarterly distribution date, of (or 
guaranteed by) the United States or any agency or instrumentality thereof, and in 
certificates of deposit of any bank or trust company having a minimum stated surplus and 
capital. The trustee was required to hold such obligations until maturity. In addition to the 
right to a quarterly distribution of cash, each beneficial owner had the right to an in-kind 
distribution of its proportionate share of the property of the trust. 

The trust agreement prohibited the trustee from engaging in activities beyond the scope of 
the collection, investment, and distribution of income arising from Blackacre. The trustee 
could not exchange Blackacre for other property, purchase assets other than the short-term 
investments described above or accept additional contributions of assets (including money) 
for the trust from the beneficiaries. The trustee could not renegotiate the terms of the debt 
used to acquire Blackacre and could not renegotiate the lease with Mary or enter into leases 
with tenants other than Mary, except in the case of Mary’s bankruptcy or insolvency.24 In 
addition, the trustee could make only minor non-structural modifications to Blackacre, 
unless otherwise required by law. The trust agreement further provided that the trustee 
could engage in ministerial activities to the extent required to maintain and operate the trust 
under local law. In addition, the trustee could not enter into a written agreement with John 
or indicate to third parties that the trustee (or the trust) is his agent. 

                                                      
capital improvements and repairs (such as repairs to the roof) instead of a “triple net” lease in which the 
lessee is responsible for the property in all events. 

24  Revenue Ruling 2004-86, in its statement of facts, expressly provides that “[t]he trustee may not 
renegotiate the terms of the debt used to acquire [the property] and may not renegotiate the lease with the 
[master tenant] or enter into leases with tenants other than [the master tenant], except in the case of the 
[master tenant’s] bankruptcy or insolvency.” We believe the correct interpretation of this provision is 
that the exception applies to renegotiating the financing as well as new leases. 
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Immediately after John contributed his interest in Blackacre to the trust, he conveyed his 
entire interest in the trust to Dan and Michelle in exchange for interests in Whiteacre and 
Greenacre, respectively. Dan and Michelle were not related to the Bank or Mary (the lessee 
of Blackacre), and neither the trustee nor the trust was an agent of Dan or Michelle. Dan 
and Michelle desired to treat their acquired interests in the trust as replacement property 
pursuant to a Section 1031 like-kind exchange for their relinquished properties, Whiteacre 
and Greenacre, respectively. 

Neither the trust, nor the trustee entered into a written agreement with John, Dan, or 
Michelle creating an agency relationship and in dealings with third parties, neither the trust 
nor the trustee represented itself as an agent of John, Dan, or Michelle. 

To determine whether the trust arrangement qualified as an investment trust classified as a 
“trust” for federal income tax purposes, the IRS examined whether the trust agreement 
granted the power to vary the investment of the trust’s beneficial interest holders. Because 
the duration of the trust was the same as the duration of the loan and the lease that were 
assumed by the trust at the time of its formation, the financing and leasing arrangements of 
the trust and its assets (Blackacre) were fixed for the entire life of the trust. Furthermore, 
the trustee was permitted to invest only in short-term obligations that mature prior to the 
next quarterly distribution date and was required to hold these obligations until maturity. 
Because the trust agreement required that (i) any cash from Blackacre, and any cash earned 
on short-term obligations held by the trust between distribution dates, be distributed 
quarterly, (ii) no cash could be contributed to the trust by the beneficiaries, (iii) the trust 
could not borrow any additional money, and (iv) the disposition of Blackacre would result 
in the termination of the trust, the IRS concluded that there was no possibility of the 
reinvestment of money under the trust agreement. 

In the Revenue Ruling’s analysis, the IRS emphasized that the trustee’s activities were 
limited to the collection and distribution of income. The trustee could not exchange 
Blackacre for other property, purchase assets other than short-term investments, or accept 
any additional contributions of assets (including money) for the trust. The trustee could not 
renegotiate the terms of the debt used to acquire Blackacre and could not renegotiate the 
lease with Mary or enter into leases with tenants other than Mary, except in the case of her 
bankruptcy or insolvency. In addition, the trustee could make only minor non-structural 
modifications to its property except to the extent required by law. The IRS observed that 
the trustee had none of the powers that would indicate intent to carry on a profit-making 
business. Accordingly, the IRS concluded that the trustee had no power to vary the 
investment of the beneficiaries of the trust, which is consistent with the description of an 
investment trust classified as a “trust” for federal income tax purposes. 

The IRS expressly warned in Revenue Ruling 2004-86 that the trust arrangement would 
not have qualified as an investment trust, and therefore would not have been classified as 
a “trust,” if the trustee had been given the power to do one or more of the following: 
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 Dispose of Blackacre and acquire new property; 
 Renegotiate the lease with Mary (except in the case of Mary’s 

bankruptcy or insolvency); 
 Enter into leases with a tenant other than Mary (except in the case 

of Mary’s bankruptcy or insolvency); 
 Renegotiate the obligation used to purchase Blackacre (except in 

the case of Mary’s bankruptcy or insolvency); 
 Receive capital contributions from the investors; 
 Invest cash received to profit from market fluctuations; or 
 Make more than minor non-structural modifications to Blackacre 

that were not required by law. 

Thus, it is not sufficient that the trustee never takes any of the actions described above—
the trustee must lack the power to undertake those actions. This aspect of Revenue Ruling 
2004-86 is consistent with the case law in which a trust is classified in accordance with the 
powers that the trustee has under the trust agreement without regard to what actions, if any, 
the trustee has performed other than to conserve and protect the property of the trust. 

 Other Revenue Rulings. 

The IRS also addressed the classification of trust arrangements in several other revenue 
rulings. Revenue Ruling 75-19225 involved a trust agreement that required the trustee to 
invest cash on hand between quarterly distribution dates only in specified short-term 
obligations maturing prior to the next distribution date and required to hold such 
obligations until maturity. The IRS concluded that, because the restrictions on the types of 
permitted investments limited the trustee to a fixed return similar to that earned on a bank 
account and eliminated any opportunity to profit from market fluctuations, the power to 
invest in such assets was not a power to vary the trust’s investments. 

Similarly, the IRS classified the trust arrangement described in Revenue Ruling 79-77,26 
which was formed to hold real property, as a “trust” for federal income tax purposes. The 
beneficiaries were required to approve all agreements entered into by the trustee and they 
were personally liable for the debts of the trust. The beneficiaries directed the trustee to 
enter into a 20-year lease that required the tenant to pay all taxes, assessments, fees, or 
other charges imposed on the property by federal, state, or local authorities. In addition, 
the tenant paid all insurance, maintenance, repairs, and utilities relating to the property. 
The trustee could determine whether to allow the tenant to make minor nonstructural 
alterations to the real estate, but only if the alterations would protect and conserve the 
property or were required by law. The trustee was empowered to institute legal or equitable 
actions to enforce any provisions of the lease.  

 

                                                      
25  1975-1 C.B. 384. 
26  1979-1 C.B. 448. 
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The trust would terminate on the sale of substantially all of its assets or upon unanimous 
agreement of the beneficiaries. Based upon the above, the IRS classified the trust 
arrangement described in Revenue Ruling 79-77 as a “trust” for federal income tax 
purposes. 

In contrast, the IRS concluded that the trust arrangement described in Revenue Ruling 78-
37127 was classified as a business entity rather than a “trust.” Unlike the trust arrangement 
described in Revenue Ruling 79-77 that restricted the trustee to dealing with a single piece 
of property subject to a net lease, the trust arrangement in Revenue Ruling 78-371 expressly 
authorized the trustees to purchase and sell contiguous or adjacent real estate, to accept or 
reject certain contributions of contiguous or adjacent real estate, and to raze or erect any 
building or other structure or make any improvements to the land contributed to the trust. 
The trustees were also empowered to borrow money and to mortgage and lease the trust 
property. The IRS concluded in Revenue Ruling 78-371 that the trustee’s power to engage 
in extensive real estate operations and to reinvest the sales proceeds in financial products 
indicated that the trust arrangement was not formed merely to protect and conserve the 
trust’s property and, thus, ruled that the trust was taxable as a business entity treated as a 
corporation. 

The existence of a power to sell trust assets does not always give rise to a power to vary 
the trust’s investments.28 The courts and the IRS have concluded that even though a trustee 
may possess the power to sell trust assets under certain limited circumstances, such a trust 
arrangement can still qualify as an investment trust classified for federal income tax 
purposes as a “trust.”29 These authorities have clarified that, instead of the mere power to 
sell trust assets, it is the ability of the trustee to substitute new investments in order to take 
advantage of variations in the market that prohibit a trust arrangement from being treated 
as an investment trust classified as a “trust” for federal income tax purposes. 

 The Trust Agreement. 

The powers and authority granted to the Delaware Trustee, Signatory Trustee, Independent 
Trustee, Manager, Beneficial Owners, and the Trust in the Trust Agreement fall within the 
limited scope of the powers and authority that may be exercised by a trustee of an 
“investment trust.” From and after the issuance of the Conversion Notice (as defined in the 
Trust Agreement), the Trust Agreement authorizes the Manager to (a) acquire the Property 
and receive cash sufficient to enable the Trust to acquire the Property pursuant to the 
Purchase Contract and subject to the Leases, and enter into the Master Lease and Loan, (b) 
comply with the terms of the Loan Documents, (c) collect rent and make distributions 
thereof, (d) enter into any agreements for purposes of completing tax-free exchanges of 
real property with a “qualified intermediary” as defined in Treasury Regulations Section 
1.1031(k)-1, (e) notify the relevant parties of any defaults under the Transaction 

                                                      
27  1978-2 C.B. 344. 
28  Id. 
29  See Comm’r v. N. Am. Bond Trust, 122 F.2d 545 (2d Cir. 1941), cert. denied 314 U.S. 701 (1941); 

Pennsylvania Co. for Insurances on Lives and Granting Annuities v. U.S., 146 F.2d 392 (3d Cir. 1944); 
see also Rev. Rul. 78-149, 1978-1 C.B. 448; Rev. Rul. 73-460, 1973-2 C.B. 425. 
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Documents (as defined in the Trust Agreement), and (f)  solely to the extent necessitated 
by the bankruptcy or insolvency of a tenant, enter into a new lease with respect to the 
Property, or renegotiate or refinance any debt (including, without limitation, the Loan) 
secured by the Property.30  

Additionally, the Trust Agreement expressly denies the Manager any power or authority, 
from and after the issuance of the Conversion Notice, to take an action that would cause 
the Trust to cease to be an investment trust described in Treasury Regulations Section 
301.7701-4(c).31 Moreover, the Trust agreement expressly denies the Trustee, the Manager, 
the Beneficial Owners and/or the Trust any power and authority to take any other action 
which would cause the Trust to be treated as a business entity for federal income tax 
purposes if the effect would be that such action or actions would constitute a power under 
the Trust Agreement to “vary the investment of the certificate holders” under Treasury 
Regulations Section 301.7701-4(c)(1) and Revenue Ruling 2004-86.32 Furthermore, the 
Trust Agreement provides that none of the Trustee, the Manager, the Beneficial Owners, 
and the Trust shall have any power or authority to undertake any actions that are not 
permitted to be undertaken by an entity that is treated as a “trust” within the meaning of 
Treasury Regulations Section 301.7701-4 and not treated as a “business entity” within the 
meaning of Treasury Regulations Section 301.7701-3. 33  Finally, as noted above, the 
Beneficial Owners generally have no right or power to make decisions for or to operate or 
manage the Trust in any manner.34 

We believe that the material provisions of the Trust Agreement that are not included in the 
trust arrangement described in Revenue Ruling 2004-86 are consistent with treating the 
Trust as an investment trust. These provisions include, but are not limited to: (i) the power 
to sell the Trust’s corpus; (ii) the potential termination of the Trust through any event that 
would cause a Transfer Distribution; and (iii) the potential transfer of the Property to an 
Exchange Entity pursuant to the Exchange Right provided in the Trust Agreement. 

The power granted under the Trust Agreement to sell the Property should not be viewed as 
a power to vary the Trust’s investments. Immediately after a sale of the Property, the sales 
proceeds must be distributed to the Beneficial Owners and the Trust will terminate.35 None 
of the Delaware Trustee, Signatory Trustee, Independent Trustee, or the Manager has the 
power to purchase replacement investments with the proceeds from the sale of the 
Property.36 Additionally, the power of the Manager to cause a sale of the Property is not 
unfettered, but instead can be exercised only after the Trust has owned the Property for two 
years.37 

                                                      
30  See the Trust Agreement at §5.3(b).  
31  Id. 
32  See the Trust Agreement at §3.3(c)(7). 
33  See the Trust Agreement at §3.3(c). 
34  See the Trust Agreement at §6.13. 
35  See the Trust Agreement at §§9.1 & 9.3. 
36  See the Trust Agreement at §§3.3(c)(2) & 9.1. 
37  See the Trust Agreement at §9.3. 
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The sale of the Property under these circumstances is consistent with the objective of 
achieving an investment return on the assets comprising the initial trust estate when the 
Beneficial Owners acquired their interests therein. Because the sales proceeds cannot be 
reinvested by the Delaware Trustee, Signatory Trustee, Independent Trustee or the 
Manager, the Trust Agreement does not confer the power to “better” the investments in the 
Trust by taking advantage of market variations. The assets that can be held by the Trust are 
restricted to the Property, and the cash reserves that accumulate between monthly 
distributions.38 All cash reserves will be invested only in the types of debt instruments 
expressly permitted under Revenue Ruling 2004-86.39 Accordingly, providing the Manager 
with the discretion concerning the timing and amount of the sale of the Property should not 
prevent the Trust from being treated as an investment trust that is classified as a “trust” for 
federal income tax purposes. 

Although no direct authority exists regarding the use of a Transfer Distribution in 
connection with a fixed investment trust, we believe the Transfer Distribution as used in 
the Trust Agreement is consistent with treating the Trust as a fixed investment trust for 
federal income tax purposes. We believe that the events that would cause a Transfer 
Distribution are not in any way expected or viewed as likely to occur, which supports the 
passive and fixed nature of the Trust. Moreover, the Trust has represented that no Transfer 
Distribution is currently intended or anticipated and that to the knowledge of the Depositor, 
Trust and Manager an event which would cause a Transfer Distribution with respect to any 
of the assets of the Trust is not expected and that it is the belief of the Depositor, Trust and 
Manager that the occurrence of such an event would be unanticipated. 

In addition, the Exchange Right provided in the Trust Agreement also should not be viewed 
as a power to vary the Trust’s investments. In the case of the Exchange Right, such a 
transfer is only exercisable for a purchase price equal to the then fair market value of a 
Purchaser’s Interest at such time in exchange for Units in an Exchange Entity (or cash, as 
the case may be).40 The option price is tied directly to the fair market value as of the option 
exercise date as determined by an appraisal to be obtained at such time and is not nominal 
in relation to such value or discounted in any way.41 The Exchange Right is discussed in 
further detail in Part VI.E below. 

Although distinctions exist between the Trust Agreement and the trust arrangement 
described in Revenue Ruling 2004-86, we believe these distinctions are not material. These 
distinctions include, but are not limited to: (i) the ongoing role of the Company or its 
Affiliate as Manager; (ii) the Trust’s potential acceptance of multiple contributions over 
time, rather than through a single contribution; (iii) the conversion of the Trust for tax 
purposes from a disregarded entity into an investment trust prior to the admission of  
 

                                                      
38  See the Trust Agreement at §§2.4(a)(1) & 7.2. 
39  See the Trust Agreement at §7.2. 
40  See the Trust Agreement at §§10.1 & 10.4. 
41  See the Trust Agreement at §10.4. 
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purchasers; and (iv) several indirect owners of the Company have executed certain limited 
guaranties with respect to the Loan. We believe that, like the material provisions discussed 
above, these provisions are consistent with, rather than contrary to, the analysis in Revenue 
Ruling 2004-86 for the reasons set forth below. 

First, the Company’s (or its Affiliate’s) ongoing role as Manager should not be viewed as 
inconsistent with the analysis in Revenue Ruling 2004-86 or the case law because the 
Manager’s powers are limited to those permitted to be exercised by a trustee of a fixed 
investment trust.  

Second, the Trust’s acceptance of multiple contributions over time should not be viewed 
as raising additional capital (which is prohibited under Revenue Ruling 2004-86) because 
the capital of the Trust is not increasing. Both the terms and the amount of the Offering 
were established at the time the Trust Agreement was made. Additionally, the proceeds of 
the additional closings must be distributed to the Company. Further, the fact that 100% of 
the Interests may be sold in multiple closings rather than in a single closing is driven by 
practical considerations, and does not provide a basis for distinguishing a trust from a 
partnership. In addition, because the terms of the Offering are fixed, the additional 
contributions do not enable the Trust to benefit from market fluctuations over time. 

Third, prior to conversion, the Trust is not recognized as an entity separate from the 
Company (or its Affiliate) for federal income tax purposes.42 Accordingly, the conversion 
feature of the Trust from a disregarded entity to a fixed investment trust should be viewed 
on its own as a mere formation of the Trust as a fixed investment trust in a manner that is 
not inconsistent with the analysis under Revenue Ruling 2004-86.  

Because none of these provisions permit the Delaware Trustee, Signatory Trustee, 
Independent Trustee, or Manager to vary the investments of the Trust in a manner that 
results in the Beneficial Owners improving their investment results based on variations in 
the market, we believe they are consistent with treating the Trust as a fixed investment trust. 

 The Lease. 

Under the terms of the Lease, the Master Tenant has the right, at the Master Tenant’s cost 
and expense, to make structural and non-structural alterations to the Property, provided that 
any such alteration or addition when completed is of a character that does not impair the 
usefulness, materially reduce the market value of such Property, or violate the terms of any 
sublease.43 However, unlike the Master Tenant, at any time that the Trust is a DST the Trust 
shall not have the right, power or ability to make more than minor non-structural 
modifications to the Property.44 Under Revenue Ruling 2004-86, the trustee is prohibited 
from making more than minor non-structural modifications to the property. We believe, 
however, that the alteration rights provided to the Master Tenant under the Lease should 
not be attributed to the Delaware Trustee, Signatory Trustee, Independent Trustee, or 

                                                      
42  See the Trust Agreement at §3.3(a); see also Treas. Reg. § 301.7701-3(b)(1). 
43  See the Lease at §11.1. 
44  See the Trust Agreement at §3.3(c)(5). 
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Manager and, therefore, are not inconsistent with treating the Trust as an investment trust 
for federal income tax purposes. The terms of the Lease do not provide the Delaware 
Trustee, Signatory Trustee, Independent Trustee or Manager with the unfettered power to 
make structural modifications to the Property; such alteration rights are held solely by the 
Master Tenant. Moreover, the cost of any such alterations or additions will be born solely 
by the Master Tenant, not the Trust. Although not free from doubt, we believe that the 
alteration rights provided to the Master Tenant under the Lease should not violate the intent 
and purpose of Revenue Ruling 2004-86 or the underlying cases and rulings governing 
whether the Delaware Trustee, Signatory Trustee, Independent Trustee, or Manager 
possesses an impermissible right to vary the investments of the Trust.  

 Although the Trust has more than one class of ownership 
interests, the Trust nonetheless should be described as an 
investment trust classified as a “trust” because the Trust was 
formed to facilitate direct investment in the Property and the 
repurchase of the Class 2 Beneficial Interest is incidental to 
that purpose.  

The often-cited principle that the economic substance of a transaction, and not its mere 
form, governs the tax treatment of a given transaction is a well-established doctrine of 
federal tax law.45 The Treasury Regulations describing an investment trust applies this 
principle by providing that a trust arrangement that otherwise would be treated as an 
investment trust absent multiple classes of ownership interests nonetheless will be so 
treated if the multiple classes of ownership interests are incidental to the investment 
purpose of the trust.46 The Treasury Regulations illustrate by example the types of different 
ownership rights that would be merely incidental to a trust’s investment purpose. 

The first example illustrates a circumstance whereby the existence of two classes of 
ownership interests in a trust is incidental to the trust’s purpose of facilitating direct 
investment in a portfolio of residential mortgages. 47  The originator of the mortgage 
portfolio transferred the mortgages to a bank under a trust agreement, retained the class D 
beneficial ownership interest in the trust and sold to investors the class C beneficial 
ownership interests in the trust. The two classes are identical except that, in the event of a 
default on the underlying mortgages, the payment rights of the class D interests are 
subordinate to the rights of the class C certificate holders. The example observes that the 
interests of the beneficial holders in the aggregate, however, is substantially equivalent to 
an undivided ownership interest in the mortgage pool, coupled with a limited recourse 

                                                      
45  See, e.g., Gregory v. Helvering, 293 U.S. 465, 467, 470 (1935) (holding that “the reorganization 

attempted was without substance and must be disregarded”); Comm’r v. Court Holding Co., 324 U.S. 
331, 334 (1945) (stating that “the incidence of taxation depends on the substance of a transaction. The 
tax consequences which arise from gains from a sale of property are not finally to be determined solely 
by the means employed to transfer legal title.”); Weiss v. Stearn, 265 U.S. 242, 254 (1924) (stating that 
the court “must regard matters of substance and not mere form”); Higgins v. Smith, 308 U.S. 473, 477 
(1940) (holding that the Government may look at “actualities” and disregard the form of a transaction if 
it is “unreal” or a “sham”). 

46  Treas. Reg. § 301.7701-4(c). 
47  See Treas. Reg. § 301.7701-4(c)(2), Example 2. 
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guarantee running from the originator to the class C beneficial holders. Thus, the difference 
in rights between the class D and class C beneficial ownership interests is present simply 
to facilitate the investment by the class C beneficial owners in the trust’s assets. 

Likewise, the second example illustrates a circumstance where multiple classes of 
ownership interests in a trust merely facilitate direct investment in the assets held by the 
trust.48 Purchasers purchased trust certificates evidencing the right to receive a particular 
payment with respect to a specific bond that is included in a bond portfolio held by the 
trust. Because the purchase of stripped interests in bonds and coupons are treated as 
separate bonds for federal income tax purposes, the example states that the multiple classes 
simply provide each certificate holder with a direct interest in what would be treated as a 
separate bond. Because the certificate holders acquired an interest in the trust’s assets that 
was similar to what the certificate holder could acquire by direct investment, the multiple 
classes of ownership interest will not prevent the trust arrangement from being treated as a 
trust rather than a business entity for federal income tax purposes. 

It is possible that the IRS may assert that the redemption of the Company’s Class 2 
Beneficial Interests upon the issuance of Class 1 Beneficial Interests gives rise to multiple 
classes of ownership interests,49 even though the rights of a Class 2 Beneficial Owner 
otherwise will be identical to the rights of the Class 1 Beneficial Owners immediately upon 
a Purchaser investing in the Trust.50 Consistent with the facts in the examples discussed 
above, however, we believe that the redemption right of the Company (or its Affiliate) also 
should be treated as existing simply to facilitate the Purchasers’ investment in the Class 1 
Beneficial Interests in the Trust. The redemption simply replaces the Company’s pro rata 
ownership interest in the Trust and its underlying assets with that of the Purchasers. This 
same result could be accomplished by either the Depositor selling directly to the Purchasers 
its Class 2 Beneficial Interest or the Company (or its Affiliate) selling the Purchasers a 
direct interest in the Property followed by the Purchasers’ contribution of same to the Trust. 
Because under either scenario the result is the same, and in neither situation is there any 
variation in the underlying assets owned by the Trust, we believe that the formal 
mechanism by which the Company’s interest in the Property is transferred to the Class 1 
Beneficial Owners should not affect the tax consequences of the underlying transaction. 

This analysis is consistent with the IRS statement in Revenue Ruling 2004-86 that its 
conclusions would have been the same regardless of whether the trust property (Blackacre) 
had been sold directly to Dan and Michelle and then contributed to the trust or, as in the 
facts in the ruling, contributed to the trust followed by a sale of an interest in the trust to 
Dan and Michelle. The rights of the Company with respect to the underlying assets in the 
Trust, i.e., the Property, are no different vis-à-vis a Class 1 Beneficial Owner for as long  
 

 

                                                      
48  See Treas. Reg. § 301.7701-4(c)(2), Example 4. 
49  See the Trust Agreement at §6.14. 
50  See the Trust Agreement at §§6.12 & 6.13. 
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as the Company retains any Class 2 Beneficial Interests. The result is the economic 
equivalent of the Purchasers purchasing a direct interest in the Property from the Company 
and then contributing the purchased interests in the Property to the Trust. Under these 
circumstances no multiple classes of ownership interests in the Trust should exist.  

Based on the foregoing discussion, the Trust: (i) should be recognized as an entity separate 
from the Beneficial Owners for federal income tax purposes, and (ii) should be treated as 
an investment trust described in Treasury Regulations Section 301.7701-4(c). As a result, 
the Trust should be classified as a “trust” under Treasury Regulations Section 301.7701-
4(a). 

II. The Beneficial Owners should be treated as “grantors” of the Trust. 

A “grantor” of a trust includes any person that either creates a trust or directly or indirectly 
makes a gratuitous transfer of property, including cash, to a trust.51 A gratuitous transfer to 
a trust includes a transfer of cash to the trust in exchange solely for an interest in the trust.52 
The term “grantor” also includes any person who acquires an interest in a trust from a 
“grantor” of the trust if the interest acquired is an interest in an investment trust described 
in Treasury Regulations Section 301.7701-4(c).53 

The Beneficial Owners will transfer cash (and, with respect to the Class 2 Beneficial Owner, 
has effectuated the formation of the Trust and the acquisition of the Property pursuant to 
the Purchase Contract) to the Trust in exchange solely for an interest therein. Because 
receiving an interest in the Trust is not treated as the receipt of property, the Beneficial 
Owners should be treated as making a gratuitous transfer to the Trust. Thus, the Beneficial 
Owners should be treated as “grantors” of the Trust.  

III. As “grantors” of the Trust, the Beneficial Owners should be treated as owning 
an undivided fractional interest in the Property for federal income tax 
purposes. 

A “grantor” that is treated as the owner of an undivided fractional interest of the assets in 
a trust under the provisions of subchapter J of the Code also is treated as owning an 
undivided fractional interest of such assets for all federal income tax purposes.54 Sections 
673 through 677 set forth rules for determining when the grantor or another person is 
treated as the owner of any portion of a trust.55 Under Section 673, a grantor is treated as 
owning any portion of a trust in which the grantor has a reversionary interest in either the 
trust assets or the income therefrom if, as of the inception of that portion of the trust, the 
value of such interest exceeds 5% of the value of such portion. Under Section 677, a grantor  
 

                                                      
51  Treas. Reg. § 1.671-2(e)(1). 
52  Treas. Reg. § 1.671-2(e)(2). 
53  Treas. Reg. § 1.671-2(e)(3). 
54  See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 85-45, 1985-1 C.B. 183; Rev. Rul. 85-13, 1985-1 C.B. 

184; see also Treas. Reg. § 1.1001-2(c), Example 5. 
55  Treas. Reg. § 1.671-2(a). 
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is treated as the owner of any portion of a trust whose income, without the approval or 
consent of any adverse party is, or in the discretion of the grantor or a non-adverse party or 
both, may be distributed to the grantor or held or accumulated for future distribution to the 
grantor.56 

Revenue Ruling 2004-86 also considered whether the purchase of interests in the trust 
arrangement by Dan and Michelle would be treated as an acquisition of interests in the real 
property (Blackacre) owned by the trust (in exchange for their interests in Whiteacre and 
Greenacre that were conveyed to John). The IRS concluded that Dan and Michelle should 
be treated as grantors of the trust when they acquire their interests in the trust from John, 
who had formed the trust. The IRS also concluded that, because Dan and Michelle have 
the right to distributions of all the income of the trust attributable to their undivided 
fractional interests, they should be treated under Section 677 as the owners of an aliquot 
portion of the trust, and all income, deductions and credits attributable to that portion are 
includible by Dan and Michelle in computing their taxable income. Because the owner of 
an undivided fractional interest of a trust is considered to own the trust assets attributable 
to that interest for federal income tax purposes, the IRS treated Dan and Michelle as each 
owning an undivided fractional interest in Blackacre for federal income tax purposes. 

The IRS’s treatment of Dan and Michelle as the owners of the trust’s property for purposes 
of Section 1031 is consistent with the treatment by the IRS of grantors of a trust for Section 
1033 purposes. Section 1033 is similar to Section 1031 in that it confers nonrecognition 
treatment on the involuntary conversion of property into similar or related-use property.57 
In several rulings, the IRS concluded that, because the owner of a grantor trust is treated as 
the owner of the trust’s property for federal income tax purposes, whether replacement 
property was purchased by a grantor or the grantor’s trust is of no consequence for Section 
1033 purposes.58 

Several of the rights accorded, directly and indirectly, under the Trust Agreement to the 
Beneficial Owners as “grantors” should result in the Beneficial Owners being treated as 
owning direct interests in the Property for federal income tax purposes. Generally, the 
Beneficial Owners have the right to the distribution of all income received by the Trust 
without the approval, consent or exercise of discretion by any person.59 Additionally, the 
Beneficial Owners have a total reversionary interest in the assets of the Trust. These rights 
of the Beneficial Owners as grantors should result in the Beneficial Owners being treated 
as owning direct interests in the Trust’s assets (i.e., the Property) under Sections 673 and 
677 and therefore also for all federal income tax purposes, including Section 1031. 

 

                                                      
56  Code § 677(a). For purposes of this provision, a trustee who lacks an economic interest in the assets of a 

trust is not an adverse party. See Treas. Reg. § 1.672(a)-1(a). 
57  See Code § 1033(a). 
58  See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 70-376, 1970-2 C.B. 164. 
59  See the Trust Agreement at §7.2. 



 
 

19 

IV. The Interests should not be treated as securities for purposes of Section 1031. 

If the Interests were determined to be securities for purposes of Section 1031, an investor 
would recognize gain, if any, on the exchange of property for an Interest to the extent the 
fair market value of the Interest received in the exchange exceeded the adjusted tax basis 
of the relinquished property.60 For the reasons discussed below, the Interests should not 
constitute securities for purposes of Section 1031.61 

 Legislative History of Section 1031.  

The exclusion of securities from Section 1031 was added to the predecessor to Section 
1031 in 1923.62 The legislation amended the predecessor to Section 1031 to include the 
following italicized language: 

When any such property held for investment or for productive use in 
trade or business (not including stock-in-trade or other property held 
primarily for sale, and in the case of property held for investment not 
including stock, bonds, notes, choses in action, certificates of trust or 
beneficial interest, or other securities or evidences of indebtedness or 
interest), is exchanged for property of a like kind or use.  

The reason for the addition of the language above was to prevent taxpayers from using the 
predecessor to Section 1031 to exchange investment securities, such as stocks and bonds, 
on a tax free basis. A letter from the Secretary of the Treasury dated January 13, 1923, 
provided as follows: 

The revenue act of 1921 provides, in section 202, for the exchange of 
property held for investment for other property held for investment for 
other property of a like kind without the realization of taxable income. 
Under this section, a taxpayer who purchases a bond of $1,000 which 
appreciates in value may exchange that bond for another bond of the 
value of $1,000, together with $100 in cash (the $100 in cash 
representing the increase in the value of the bond while held by the 
taxpayer), without the realization of taxable income. This provision of 
the act is being widely abused. Many brokers, investment houses and 
bond houses have established exchange departments and are 
advertising that they will exchange securities for their customers in 
such a manner as to result in no taxable gain. Under this section, 
therefore, taxpayers owning securities which have appreciated in 
value are exchanging them for other securities and at the same time 
receiving a cash consideration without the realization of taxable 

                                                      
60  Code § 1001. 
61  Although the Interests may be “securities” for purposes of the Securities Act of 1933 or the Securities 

Exchange Act of 1934, it should be noted that this is not the relevant test for determining whether the 
Interests are securities for federal income tax purposes but, rather, only the starting point for the analysis. 

62  See, e.g., H.R. 13774, Public No. 545, 67th Cong., 4th Sess., ch. 294.  
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income, but if the securities have fallen in value since acquisition will 
sell them and in computing net income deduct the amount of the loss 
on sale. This result is manifestly unfair and destructive of the revenues. 
The Treasury accordingly urges that the law be amended so as to limit 
the cases in which securities may be exchanged for other securities 
without the realization of taxable income to those cases where the 
exchange is in connection with the reorganization, consolidation or 
merger of one or more corporations.63  

In response to the concern expressed in the letter above, Congress amended the predecessor 
to Section 1031 to exclude securities.64 

 Use of the term “securities” in the Code. 

The term “securities” is not defined in either Section 1031 or the Treasury Regulations 
promulgated thereunder. The term “securities” is narrowly defined in other Sections of the 
Code, including the following: 

 Section 165(g) (defining the term “security” as “(A) a share of 
stock in a corporation; (B) a right to subscribe for, or to receive, a 
share of stock in a corporation; or (C) a bond, debenture, note, or 
certificate, or other evidence of indebtedness, issued by a 
corporation or by a government or political subdivision thereof, 
with interest coupons or in registered form”); 

 Section 402(e)(4)(E)(i) (providing that “[t]he term ‘securities’ 
means only shares of stock and bonds or debentures issued by a 
corporation with interest coupons or in registered form”); 

 Section 1083(f) (stating that “the term ‘stock or securities’ means 
shares of stock in any corporation, certificates of stock or interest 
in any corporation, notes, bonds, debentures and evidences of 
indebtedness (including any evidence of an interest in or right to 
subscribe to or purchase any of the foregoing)”);65 and 

 Section 1236(c) (providing that “the term ‘security’ means any 
share of stock in any corporation, certificate of stock or interest in 
any corporation, note, bond, debenture, or evidence of 
indebtedness, or any evidence of an interest in or right to subscribe 
to or purchase any of the foregoing”). 

 

 

                                                      
63  Id. 
64  Id. 
65  Code Section 1083 was repealed by the Gulf Opportunity Zone Act of 2005. See Pub. L. No. 109-135, § 

402(a)(1), 119 Stat. 2610 (2005). 
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The Interests clearly would not be considered “securities” under any of the above Sections 
which, although not expressly applicable for Section 1031 purposes, the IRS has indicated 
are relevant to the issue of how broad or restrictive the scope of “securities” may be for 
Section 1031 purposes. 

In addition, there are instances in the Code where a term is defined by specific reference to 
federal securities law, such as the following examples:  

 Section 67(c)(2)(B)(i)(I) (“continuously offered pursuant to a 
public offering (within the meaning of Section 4 of the Securities 
Act of 1933, as amended)”);  

 Section 83(c)(3) (“so long as the sale of property at a profit could 
subject a person to suit under Section 16(b) of the Securities 
Exchange Act of 1934”); 

 Section 162(m)(2) (“the term ‘publicly held corporation’ means 
any corporation issuing any class of common equity securities 
required to be registered under Section 12 of the Securities 
Exchange Act of 1934”); 

 Section 277(b)(3) (“which for each day of any taxable year is a 
national securities exchange subject to regulation under the 
Securities Exchange Act of 1934 or a contract market subject to 
regulation under the Commodity Exchange Act”); and 

 Section 409(e)(4)(A) (“a class of securities required to be 
registered under Section 12 of the Securities Exchange Act of 
1934”). 

In Plow Realty Co. of Texas v. Commissioner,66 the Tax Court addressed whether two 
mineral deeds, each conveying an undivided one-eighth interest in oil, gas, sulphur and 
other minerals, were “securities” for purposes of determining whether the gains from such 
conveyances constituted “personal holding company income” under Section 502(b) of the 
Internal Revenue Code of 1939. If such gains were “securities,” and hence, “personal 
holding company income” as defined under the Internal Revenue Code of 1939, the gains 
would be subject to a 25% surtax.  

The taxpayer contended that the mineral deeds were conveyances of an interest in real 
estate and not a sale of “securities.” The Tax Court agreed: 

Under securities and exchange acts mineral deeds and assignments of 
mineral rights have been held to be “securities.” But here we have a 
revenue statute and not a question of the exercise of police power by 
a state or the National Government for the protection of the public. 
The respondent’s regulations define “stock or securities” in broad and 
comprehensive language, but even so, we do not think the instruments 
herein can be classified as securities under the revenue act. What we 

                                                      
66  4 T.C. 600 (1945). 
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have here is two deeds of conveyance evidencing two private sales of 
undivided interests in realty, under which title passed to and became 
vested in the grantees. Such sales do not, in our opinion, under the 
circumstances here constitute a sale of securities under respondent’s 
regulations.67  

Based on this reasoning, the Tax Court held that the gains realized by the taxpayer upon 
the conveyance of the mineral deeds were not “personal holding company income” because 
the mineral deeds did not convey “securities.” 

In General Counsel Memorandum 35,242,68 the IRS stated that “[a]lthough [the definitions 
under Sections 165(g), 402(a)(3), 1083(f) and 1236(c)] do not control for purposes of Code 
§1031, we believe it persuasive that Congress has consistently defined the term ‘securities’ 
in a limited sense.” Accordingly, the IRS determined that an exchange of whisky receipts 
for other whisky receipts qualified for nonrecognition treatment under Section 1031(a).  

Equally important, General Counsel Memorandum 35,242 determined that the whisky 
receipts were not “securities” for purposes of Section 1031 even though the Securities and 
Exchange Commission believed such receipts constituted securities under the Securities 
Act of 1933 and the Securities Exchange Act of 1934. This is consistent with the Tax 
Court’s position that property which constitutes a security under applicable securities laws 
is not necessarily a “security” for purposes of a specific provision of the Code.69 The IRS 
further noted, in the proposed revenue ruling attached to the general counsel memorandum, 
that the “securities” exception to nonrecognition treatment was added to “preclude brokers, 
investment houses, and bond houses from arranging the tax free exchanges of appreciated 
securities for their clients.”70 

Based on the narrow scope of the definition of “securities” for various Code provisions, 
the IRS endorsement of this narrow definition in the Section 1031 context, and the Tax 
Court’s conclusion that the definition of a “security” under applicable securities laws is 
irrelevant, we believe that the Interests should not be treated as securities for purposes of 
Section 1031. 

 

 

 

                                                      
67  Id. at 608 (internal citation omitted). 
68  I.R.S. Gen. Couns. Mem. 35,242 (Feb. 16, 1973). 
69  Plow Realty Co., 4 T.C. 600 (1945) (concluding that mineral deeds were not securities for purposes of 

the predecessor to Section 543 (personal holding company income) despite the fact that they were 
securities under securities and exchange acts). 

70  I.R.S. Gen. Couns. Mem. 35,242 (Feb. 16, 1973) (citing S. Rept. 1113, 67th Cong. (1927), 1939-1 (Part 
2) C.B. 845-46).  



 
 

23 

V. The Interests should not be treated as certificates of trust or beneficial 
interests for purposes of Section 1031. 

The non-recognition rules of Section 1031 do not apply to an exchange of certificates of 
trust or beneficial interests.71 However, as concluded above, the Trust should be treated as 
a fixed investment trust within the meaning of Treasury Regulations Section 301.7701-4(c). 
Therefore, the Trust is considered to be a disregarded entity and the Beneficial Owners 
should be viewed as owning an underlying fractional interest in the Property (as opposed 
to an interest in the Trust itself for federal income tax purposes) because, for federal income 
tax purposes, the Trust is disregarded and viewed as if it does not exist. Thus, the Interests 
should not be viewed as prohibited certificates of trust or beneficial interests for purposes 
of Section 1031. 

VI. The Lease should be treated as a true lease and not a financing for federal 
income tax purposes. 

 Generally. 

We believe that the Lease has the hallmarks of a bona fide, true lease and, therefore, should 
be treated as such for federal income tax purposes. The economic substance of a leasing 
transaction is analyzed in light of all of the facts and circumstances. 72  Transactions 
structured as leases may be recharacterized for federal income tax purposes to reflect their 
economic substance.73 For example, in appropriate circumstances a purported lease may 
be recharacterized as a conditional sales contract. Recharacterization of the Lease as a 
financing or other arrangement for federal income tax purposes would have significant 
adverse tax consequences. For example, if the Lease were recharacterized as a financing, 
then for federal income tax purposes, the Beneficial Owners would be treated as having 
immediately sold the acquired Interests in the Property to the Master Tenant and the Master 
Tenant would be treated as the owner of the Property for federal income tax purposes. As 
a result, a Purchaser attempting to participate in a Section 1031 Exchange would not be 
treated as having received qualified replacement property when the Purchaser acquired his 
or her Interest because the Purchaser would be treated as having made a loan to the Master 
Tenant. As the owner of the Property for federal income tax purposes, the Master Tenant, 
rather than the Purchasers, would be entitled to claim any depreciation deductions. To the 
extent that payments of “rent” were recharacterized as payments of interest and principal, 
the payment of principal would not be treated as the receipt of taxable income by the  
 

                                                      
71  Code § 1031(a)(2)(E) (1984). As noted above, although the specific language providing for the exclusion 

of interests in a partnership, securities, or certificates of trust or beneficial interests has been eliminated 
from the statute, an analysis of these terms remains relevant to the analysis and conclusion set forth herein 
that the Beneficial Owners should be treated as owning real property for federal income tax purposes.  

72  Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the “Reconciliation 
Act of 2010,” as Amended, in Combination with the “Patient Protection and Affordable Care Act,” 153 
& n. 350 (2010). 

73  See, e.g., Frank Lyon Co. v. U.S., 435 U.S. 561 (1978), rev’g 536 F.2d 746 (8th Cir. 1976); Rice’s Toyota 
World, 752 F.2d 89 (4th Cir. 1985); Helvering v. F. & R. Lazarus & Co., 308 U.S. 252 (1939); Emershaw 
v. Comm’r, T.C. Memo 1990-246.  
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Purchasers and would not be deductible by the Master Tenant. All of these, and other, 
consequences could have a significant impact on the federal income tax consequences of 
an investment in the Property. 

 Revenue Procedure 2001-28. 

It is possible that the Lease could be treated as a financing rather than a true lease for federal 
income tax purposes. There is, however, no bright-line test for making this determination. 
This issue will be analyzed in the context of Revenue Procedure 2001-28,74 which sets forth 
guidelines for obtaining an advance ruling that a lease constitutes a true lease (and not a 
financing) for federal income tax purposes, as well as the federal income tax case law 
governing this area. 

In recent cases, courts have conducted a two-part analysis to determine whether the 
purported lease should be respected for federal income tax purposes, including an analysis 
of whether (i) the purported lease should be disregarded as a “sham” transaction and, if not, 
(ii) whether the lessor retained a sufficient amount of the traditional benefits and burdens 
of ownership of the property. A leasing transaction will be deemed a sham, and thus 
disregarded, if it was entered into for the sole purpose of obtaining tax benefits and the 
transaction is devoid of any reasonable opportunity for economic profit (exclusive of tax 
benefits). A transaction is not a sham if there is either a business purpose or economic 
substance to the transaction.75 The business purpose test has been described as a subjective 
analysis examining the motivations for entering into a transaction,76 while the economic 
substance analysis is described as an objective analysis focusing on whether the transaction 
has a reasonable opportunity of producing a profit (exclusive of tax benefits). 77  If a 
transaction is shown not to be a sham, the lessor must additionally retain sufficient benefits 
and burdens of ownership to be regarded as the owner for federal income tax purposes.78 
The essence of the courts’ benefits and burdens analysis is an examination of whether the 
purported lessor is subject to the risks of ownership (i.e., downside) and will enjoy the 
profits of the property (i.e., upside). 

                                                      
74  2001-1 C.B. 1156. 
75  See Rice’s Toyota World, 752 F.2d 89; Van Roekel v. Comm’r, T.C. Memo 1989-74, app. dism’d 905 

F.2d 80 (5th Cir. 1990); Offermann v. Comm’r, T.C. Memo 1988-236; L. W. Hardy Co. Inc. v. Comm’r, 
T.C. Memo 1987-63; Greenbaum v. Comm’r, T.C. Memo 1987-222; Torres v. Comm’r, 88 T.C. 702 
(1987); Mukerji v. Comm’r, 87 T.C. 926 (1986).  

76  Levy v. Comm’r, 91 T.C. 838, 854 (1988). 
77  Id. at 838; Rubin v. Comm’r, T.C. Memo 1989-484; Moser v. Comm’r, T.C. Memo 1989-142, aff’d 914 

F.2d 1040 (8th Cir. 1990); Van Roekel v. Comm’r, T.C. Memo 1989-74; Offermann v. Comm’r, T.C. 
Memo 1988-236; Larsen v. Comm’r, 89 T.C. 1229 (1987), aff’d & rev’d sub nom Casebeer v. Comm’r., 
909 F.2d 1360 (9th Cir. 1990). 

78  See Emershaw v. Comm’r, T.C. Memo 1990-246, aff’d 949 F.2d 841 (6th Cir. 1991); Rubin v. Comm’r, 
T.C. Memo 1989-484; Pearlstein v. Comm’r, T.C. Memo 1989-621; Moser v. Comm’r, T.C. Memo 1989-
142, aff’d 914 F.2d 1040 (8th Cir. 1990); Van Roekel v. Comm’r, T.C. Memo 1989-74; Levy, 91 T.C. 
838. 
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Revenue Procedure 2001-2879 sets forth advance ruling guidelines for “true lease” status. 
The Trust has not sought, and does not expect to request, a ruling from the IRS under 
Revenue Procedure 2001-28. These ruling guidelines provide certain criteria that the IRS 
will require to be satisfied in order to issue a private letter ruling that a lease is a true lease 
for federal income tax purposes. In the event of an examination by the IRS, the IRS and, 
ultimately, the courts of applicable jurisdiction, would consider these ruling guidelines, 
together with existing cases and other rulings, in determining whether the Lease qualifies 
as a true lease for federal income tax purposes. However, we do not believe that strict 
compliance with Revenue Procedure 2001-28 is required to conclude that the Lease should 
be characterized as a true lease for federal income tax purposes. Rather, we believe that 
satisfying most of the material ruling guidelines should be sufficient for this purpose. 
Accordingly, the following discussion reviews the factors considered relevant by the IRS 
under Revenue Procedure 2001-28 guidelines, as well as the relevant case law.80 

 Minimum Unconditional At-Risk Investment. 

Under the Revenue Procedure, the lessor must make a minimum unconditional “at risk” 
investment in the property (the “Minimum Investment”) when the lease begins, must 
maintain such Minimum Investment throughout the entire lease term, and such Minimum 
Investment must remain at the end of the lease term. The Minimum Investment must be an 
equity investment (the “Equity Investment”) that includes only consideration paid, and 
personal liability incurred, by the lessor to purchase the property. The net worth of the 
lessor must be sufficient to satisfy any such personal liability.81 We believe that satisfying 
the required Minimum Investment pursuant to the guidelines is also indicative of a lessor’s 
retention of downside risk as required under the framework established by the case law.82 

 Initial Minimum Investment.  

When the property is first placed in service or use by the lessee, the Minimum Investment 
must be equal to at least 20% of the cost of the property. The Minimum Investment must 
be unconditional: that is, the lessor must not be entitled to a return of any portion of the 
Minimum Investment through any arrangement, directly or indirectly, with the lessee, a 
shareholder of the lessee, or any party related to the lessee (within the meaning of Section 
318 of the Code) (the “Lessee Group”).83 Each of the Purchasers will acquire his or her 
Interest in the Property (through the Trust) for an unconditional equity investment equal to 
approximately 56.23% of the cost of his or her Interest in the Property. None of the 
                                                      
79  2001-1 C.B. 1156. The guidelines were designed with equipment, rather than real estate, leveraged leases 

as a primary concern. 
80  The factors enumerated in the case law are relevant to the guidelines as set forth in Revenue Procedure 

2001-28; thus, for purposes of this analysis we refer to the case law factors within the framework of the 
guidelines. 

81  Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.01. 
82  For example, courts have treated a lessor as the owner of property when the lessor has made cash 

investments substantially smaller than the 20% required by the Revenue Procedure 2001-28 guidelines. 
See, e.g., Emershaw v. Comm’r, T.C. Memo 1990-246 (6% investment); Greenbaum v. Comm’r, T.C. 
Memo 1987-222 (7% investment); Hardy, L. W. Hardy Co. Inc. v. Comm’r, T.C. Memo 1987-63 (17% 
investment). 

83  Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.01(1). 
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Purchasers will be entitled to demand the return of his or her Equity Investment from the 
Trust, or any tenant, or any party related to such parties, either through a put option, a 
guaranty of residual value, or other arrangement with such persons.  

 Maintenance of Minimum Investment.  

The Minimum Investment must remain equal to at least 20% of the cost of the property at 
all times throughout the entire lease term. That is, the excess of the cumulative payments 
required to have been paid by the lessee to or for the lessor over the cumulative 
disbursements required to have been paid by or for the lessor in connection with the 
ownership of the property must never exceed the sum of (i) any excess of the lessor’s initial 
Equity Investment over 20% of the cost of the property plus (ii) the cumulative pro rata 
portion of the projected profit from the transaction (exclusive of tax benefits).84 The Trust 
and the Manager have represented to us that they anticipate that the equity invested in the 
Property by the Purchasers will equal at least 20% of the cost of the Property to the Trust 
at all times throughout the term of the Lease (disregarding fluctuations in value) and that, 
to their knowledge, no plans or intention exists to reduce such equity through distributions 
or refinancing of the Property or otherwise. It is impossible, however, to determine at this 
time whether the economic performance of the Property will comply with the above stated 
requirement of Revenue Procedure 2001-28. Accordingly, this estimation alone neither 
weighs in support nor against characterization of the Lease as a true lease for federal 
income tax purposes. 

 Residual Investment.  

Under Revenue Procedure 2001-28, the fair market value of the property at the end of the 
lease term must be estimated to be an amount equal to at least 20% of the original cost of 
the property. For this purpose, fair market value must be determined (i) without including 
in such value any increase or decrease for inflation or deflation during the lease term, and 
(ii) after subtracting from such value any cost to the lessor for removal and delivery of 
possession of the property to the lessor at the end of the lease term. In addition, under 
Revenue Procedure 2001-28, a reasonable estimate of the remaining useful life of the 
property at the end of the lease term must equal the longer of one year or 20% of the 
originally estimated useful life of the property. 85  The Trust and the Manager have 
represented that the Property is expected to have a value at the end of the Lease term or the 
anticipated time of sale that is at least 20% of the original cost of the Property and that the 
financial projections of the value of the Property at the end of the Lease term or the 
anticipated time of sale are not based on increases or decreases in inflation or deflation 
during the lease term and reflect the anticipated costs of sale. In addition, the Trust and the 
Manager have represented that a reasonable estimate of the remaining useful life of the 
Property at the end of its initial lease term should equal the longer of one year or 20% of 
the originally estimated useful life of the Property. 

                                                      
84  Id. at § 4.01(2). 
85  Id. at § 4.01(3). 
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 Lease Term and Renewal Options.  

For purposes of determining whether the various requirements imposed by Revenue 
Procedure 2001-28 are satisfied, the lease term must include all renewal or extension 
periods except renewals or extensions at the option of the lessee at fair rental value at the 
time of such renewal or extension.86 Because both the Equity Investment of the Purchasers 
and the Lease will terminate at the time of the anticipated sale, the anticipated time of sale 
might be used as the measuring period for purposes of determining the term of the Lease. 
One could also argue that the entire term of the Lease should be used as the applicable 
measuring period in determining whether the various requirements of Revenue Procedure 
2001-28 have been met. We have considered each of these alternatives in reaching our 
conclusions herein concerning the application of Revenue Procedure 2001-28. 

 Purchase and Sale Rights.  

Under Revenue Procedure 2001-28, no member of the Lessee Group may have a 
contractual right to purchase the property from the lessor at a price less than its fair market 
value at the time the right is exercised.87 When the property is first placed in service or use 
by the lessee, the lessor may not have a contractual right to cause any party to purchase the 
property.88 The lessor must also not have any present intention to acquire such a contractual 
right. A provision that permits the lessor to abandon the property to any party will be treated 
as a contractual right of the lessor to cause such party to purchase the property.89 Despite 
this prohibition, both the IRS and the courts have recognized leases utilizing fixed-price 
purchase options as leases for federal income tax purposes. A number of courts have 
concluded that a true lease existed even when the lessee had the right to purchase the leased 
property at a fixed price so long as the purchase price represented an estimate of the fair 
market value of the leased property as of the option date, or was not nominal in relation to 
such value.90 The Lease and other Transactional Documents do not provide the Trust with 
a put option or the right to abandon the Property to any party. 

In the present case, the Exchange Right provided to the Manager under the Trust 
Agreement is only exercisable for a purchase price equal to the then fair market value of a 
Beneficial Owner’s Interest at such time in exchange for Units in an Exchange Entity (or 
cash, as the case may be) and, therefore, should not cause the Lease to fail as a true lease 
for federal income tax purposes as the Exchange Right represents an estimate of the fair 
                                                      
86  Id. at § 4.02. 
87  Id. at § 4.03. 
88  Id. at § 4.03. 
89  Id. at § 4.03. 
90  See L. W. Hardy Co. Inc. v. Comm’r, T.C. Memo 1987-63; Transamerica Corp. v. U.S., 15 Cl. Ct. 420 

(1988), aff’d 902 F.2d 1540 (Fed. Cir. 1990); Cooper v. Comm’r, 88 T.C. 84 (1987); Belz Inv. Co. v. 
Comm’r, 72 T.C. 1209 (1979), aff’d 661 F.2d 76 (6th Cir. 1981), acq. 1980-2 C.B. 1; Northwest 
Acceptance Corp. v. Comm’r, 58 T.C. 836 (1972), aff’d 500 F.2d 1222 (9th Cir. 1974); Lockhart Leasing 
Co. v. Comm’r, 54 T.C. 301 (1970), aff’d 446 F.2d 269 (10th Cir. 1971); see also Staff of the Joint 
Committee on Taxation, General Explanation of the Tax Reform Act of 1984 (1984) (“Where [a] 
purchase option was more than nominal but relatively small in comparison with fair market value, the 
lessor was viewed as having transferred full ownership because of the likelihood that the lessee would 
exercise the option.”). 
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market value as of the option date and is not nominal in relation to such value.91 Although 
not free from doubt, in light of the case law and rulings discussed above, the Exchange 
Right provided under the Trust Agreement should not cause the Lease to fail to be a true 
lease for federal income tax purposes.  

 Investment by Lessee.  

No part of the cost of the property or the cost of improvements, modifications, or additions 
to the property (“Improvements”), may be furnished by any member of the Lessee Group. 
If the lease requires the lessee to maintain and keep the property in good repair during the 
term of the lease, ordinary maintenance and repairs performed by a member of the Lessee 
Group will not constitute an Improvement.92  

While the Master Tenant may incur some obligations to construct improvements under one 
or more subleases, this should not affect the characterization of the Lease for federal 
income tax purposes. Under the Lease, the Master Tenant may be required to pay for certain 
tenant improvements associated with the Property. For example, the Master Tenant must 
throughout the term of the Lease take good care of the Property, put, keep and maintain the 
Property and every part thereof in a condition substantially the same as the condition of the 
Property as of the commencement of the Lease, and make all necessary repairs of 
whatsoever kind or nature. 93  We believe that any such improvements required to be 
constructed by the Master Tenant under the Lease are in the nature of maintenance and 
repairs consistent with ordinary commercial practice and, therefore, should not prevent the 
Lease from qualifying as a true lease for federal income tax purposes.94 

 No Lessee Loans or Guarantees.  

No member of the Lessee Group may lend to the lessor any of the funds necessary to 
acquire the property, or guarantee any indebtedness created in connection with the 
acquisition of the property by the lessor.95 A guarantee by any member of the Lessee Group 
of the lessee’s obligation to pay rent, properly maintain the property, or pay insurance 
premiums or other similar conventional obligations of a net lease does not constitute a 
guarantee of the indebtedness of the lessor.96 There are no guarantees under the Lease or 
other Transaction Documents that violate this requirement.97 

                                                      
91  See the Trust Agreement at §§10.1 & 10.4. 
92  Rev. Proc. 2001-28, 2001-1 C.B. 1156 at § 4.04. 
93 See the Lease at §6.1. 
94  In addition, in its private ruling practice under Revenue Procedure 75-21 (the predecessor to Revenue 

Procedure 2001-28, which included a similar requirement), the IRS has generally concluded that the 
making of an improvement by a tenant not permitted under this guideline will not affect the true lease 
analysis. See I.R.S. Priv. Ltr. Rul. 8712025 (Dec. 18, 1986); see also I.R.S. Gen. Couns. Mem. 36,727 
(May 13, 1976) (“We too have found no statutory or judicial law reclassifying a lease transaction as a 
purchase because of lessee improvements”). 

95  Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.05. 
96  Id. at § 4.05. 
97  The Loan Documents grant the Lender, as collateral in connection with the Loan, a security interest in 

certain Collateral Accounts (as defined in the Loan) which include, among other things the Clearing 
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 Profit Requirement.  

The lessor must expect to receive a profit from the transaction apart from the value of or 
benefits obtained from the tax deductions, allowances, credits and other tax attributes 
arising from such transaction. Under the Revenue Procedure 2001-28 guidelines, this 
requirement is met if: (a) the aggregate amount required to be paid by the lessee to or for 
the lessor over the lease term plus the value of the residual investment exceed an amount 
equal to the sum of the aggregate disbursements required to be paid by or for the lessor in 
connection with the ownership of the property and the lessor’s Equity Investment in the 
property, including any direct costs to finance the Equity Investment; and (b) the aggregate 
amount required to be paid to or for the lessor over the lease term exceeds by a reasonable 
amount the aggregate disbursements required to be paid by or for the lessor in connection 
with the ownership of the property.98 Similarly, the return of a profit to the lessor is 
arguably indicative of a true upside, sufficient to satisfy the sham transaction and benefits 
and burdens framework established by the case law.99 The Trust and the Manager have 
represented to us that this requirement is expected to be satisfied. 

 

 

 

                                                      
Account (as defined in the Loan). The Clearing Account includes Collateral Account Funds (as defined 
in the Loan) which may include, among other funds, revenues from the Property belonging to the Master 
Tenant pursuant to the terms of the Lease. While the Lender does not have a presently vested direct 
security interest in any Collateral Account Funds that rightfully inure to the Master Tenant, in the event 
of an “Event of Default” under the Loan, certain of the Loan Documents grant the Lender the Trust’s 
then acquired interests in the Collateral Accounts and any Collateral Account Funds. This future interest 
granted to the Lender upon an “Event of Default” under the Loan and limited ability of the Lender to 
apply Collateral Account Funds rightfully belonging to the Master Tenant only after a “Master Lease 
Termination Event” (as defined in the Subordination Agreement), which is further limited by the terms 
of the Subordination Agreement to “amounts on deposit at such time and going forward”, should not be 
viewed as the equivalent of the Master Tenant as a member of the Lessee Group lending to the Trust any 
of the funds necessary to acquire or a guaranteeing of indebtedness created in connection with the 
acquisition of the Property by the Trust. 

98  Rev. Proc. 2001-28, 2001-1 C.B. 1156 at § 4.06. 
99  While the “Uncontrollable Costs” feature of the Lease could potentially be viewed as giving rise to a 

relationship similar to a cash flow lease (e.g., if the pool of items included in the formulation of 
Uncontrollable Costs was so expansive as to include the totality of operating expenses, or a significant 
portion thereof, thereby changing the nature of the Lease), we believe that the limited categories included 
therein (i.e., real estate taxes and similar impositions, insurance and utilities) are sufficiently tied to 
historic and anticipated costs and discrete in nature such that the Lease should still be properly viewed 
as a true lease and not an agency or financing arrangement. As such, the Uncontrollable Costs adjustment 
mechanism in the Lease should not be viewed as a sharing of profits or losses. In addition, if there is an 
increase in the amount of Uncontrollable Costs, such costs will only be offset to the extent of Additional 
Rent or Supplemental Rent; accordingly, if such rent amounts are unavailable, the burden for such costs 
remains with the Master Tenant. 
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 Conclusion. 

In light of the above factors, the Lease satisfies most of the pertinent material conditions 
set forth in Revenue Procedure 2001-28 that we believe are necessary for characterization 
as a true lease for federal income tax purposes. Likewise, under the framework established 
in the case law, the Lease bears the hallmarks of a bona fide lease. Accordingly, we believe 
that the Lease should be treated as a true lease rather than as a financing for federal income 
tax purposes. 

VII. The Lease should be treated as a true lease and not a deemed partnership for 
federal income tax purposes. 

It also is necessary to consider whether the Lease could be re-characterized as a partnership 
for federal income tax purposes because if the Trust or the Beneficial Owners are treated 
as partners with the Master Tenant with respect to the ownership of the Property, the 
Beneficial Owners would not be treated as directly holding interests in the Property for 
income tax purposes. 100  Case law provides that certain factors are indicative that a 
purported lease may in fact be a partnership for federal income tax purposes.101  

                                                      
100 Because the Property Manager will not be in privity of contract with the Trust, there should be little doubt 

that there is no partnership between the Property Manager and the Trust. 
101 See Haley v. Comm’r, 203 F.2d 815 (5th Cir. 1953), rev’g and rem’g 16 T.C. 1509 (1951) (citing 

Culbertson and stating that a transaction will be treated as a partnership rather than a lease “if the 
agreements and the conduct of the parties . . . plainly show the existence of such [a partnership] 
relationship, and the intent to enter into it”); Luna v. Comm’r, 42 T.C. 1067 (1964) (Outlining factors 
that will aid in the determination of whether a partnership exists for federal tax purposes “[T]he following 
factors, none of which are conclusive, bear on this issue: The agreement of the parties and their conduct 
in executing its terms; the contributions if any, which each party has made to the venture; the parties’ 
control over income and capital and the right of each to make withdrawals; whether each party was a 
principal and coproprietor, sharing a mutual proprietary interest in the net profits and having an obligation 
to share losses, or whether one party was the employee of the other; whether business was conducted in 
the joint name of the parties; whether the parties filed Federal partnership returns or otherwise represented 
that they were joint venturers; whether separate books of account were maintained for the venture; and 
whether the parties exercised mutual control over and assumed mutual responsibilities for the 
enterprise.”); Bussing v. Comm’r, 88 T.C. 449 (“A partnership for federal income tax purposes is formed 
when the parties to a venture join together capital or services with the intent of conducting a business or 
enterprise and of sharing the profits and/or losses of the venture”); Deitch v. Comm’r, T.C. Memo 2022-
86 (a partnership “for tax purposes is generally a more inclusive term than ‘partnership’ at common law, 
and for tax purposes it may include entities not traditionally considered partnerships . . . To decide 
whether a partnership exists, a court must also analyze the relevant facts” under the Luna factors). In 
Bussing, the parties entered into a multiparty sale lease-back transaction intended to qualify under Frank 
Lyon. In a sale lease-back transaction, rent payments generally offset amounts due under the debt incurred 
to purchase the asset, giving the purchaser-lessor an interest in the rent. Because of a remarketing 
agreement that enabled the seller-lessee to share along with the purchaser lessor in the net residual value 
of the leased property and that the purchaser-lessor, took the property subject to already existing debt and 
therefore bore a risk of loss if the debt was not repaid, the court determined this evidenced a partnership. 
In Deitch, a lender and creditor entered into a financing arrangement whereby certain loan documents 
exhibited terms that weighed against the finding of a debtor-creditor relationship and, thus, weighed in 
favor of finding a partnership for tax purposes (e.g., lender entitled to a portion of net cash flow of the 
underlying property and a portion of gross sale proceeds that attempted to capture appreciation of the 
property’s value). However, the Tax Court affirmed the principle espoused in Luna that no single factor 
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 Applicable Standards. 

The courts have focused on the following factors when analyzing this issue: 

 Intent.  

The test set forth in Culbertson is applicable in determining whether an agreement is treated 
as a partnership or as a lease.102 The Lease specifically states that the parties do not intend 
to form a partnership or joint venture.103 Likewise, the Lease recites that it is intended to 
be characterized as a true lease and that the parties shall reflect the Lease as such in all 
applicable books, records and reports, including income tax filings.104 

 Joint Contribution of Capital or Services.  

Where persons combine their capital and services together in an enterprise such that they 
are required to deal with each other to realize the economic benefits from the property, the 
arrangement generally will be characterized as a partnership.105 The Trust and the Master 
Tenant do not intend to pool either their capital or services. The Trust will make the 
Property available to the Master Tenant and will not participate in, or provide services to, 
the Master Tenant’s business (except to the extent necessary to protect its investment in 
the Property). Similarly, the Master Tenant will not provide capital to enable the Trust to 
acquire or improve the Property and will not provide services to the Trust (except to the 
extent necessary to comply with its obligations under the Lease).  

 Joint Capital and Ownership of Capital and Earnings.  

Another factor is whether the participants will have joint control over the capital and 
earnings of the venture.106 The Master Tenant will have control over cash from the Property. 
However, the Master Tenant should not be deemed to have an ownership interest in the 
funds to which the Trust is entitled and it does not have the power to spend such funds 
except pursuant to the specific terms provided under the Lease. The Trust and the Master 
Tenant will each earn a separate profit. The Master Tenant will recognize income or loss 
based on the difference between the rent it receives on its subleases and the expenses of 
leasing and operating the Property. The Trust will receive rent from the Master Tenant, 
including a fixed base rent payment payable monthly, and a percentage of gross rents 
earned on an annual basis (with estimated payments being made to the Trust on a monthly 
                                                      

is conclusive and accordingly held that the transaction, when viewed as a whole, did not establish a 
partnership for tax purposes despite certain partnership-like characteristics. 

102  Comm’r v. Culbertson, 337 U.S. 733 (1949). 
103  See the Lease at §23.16. 
104  See the Lease at §3.5.  
105 Bussing, 88 T.C. 449; Alhouse v. Comm’r, T.C. Memo 1991-652. 
106 Code § 704(e)(1). Courts have found that control over capital and earnings of the venture may exist where 

one party can exercise de facto control over the purported venture’s assets by, for example, refusing to 
act when the results of such refusal could forcibly effect disposition of the venture’s assets.  See Deitch 
v. Comm’r, T.C. Memo 2022-86 (lender could have refused loan term extensions that would have caused 
loan principal to fall due, and because the property encumbered by the loan was purported venture’s only 
asset, the venture would have been forced to sell the property to satisfy loan obligations). 
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basis).107 The Lease does not provide for any rental payments based on net operating 
income or net cash flow from the operation of the Property. Thus, none of these parties will 
jointly share in profits or losses; rather, each will bear its own separate risk that a profit 
will be realized. 

 Sharing of Profits as Co-proprietors.  

Partners generally share profits as co-proprietors. A sharing of profits, however, is not 
alone sufficient to make partners or joint venturers out of participants in a business 
enterprise if the requisite element of co-ownership is not established.108 A profit share in a 
lease can be received by a lessor as rent without the lessor becoming a partner in the 
enterprise. A share of net receipts, as opposed to gross receipts, is stronger evidence that a 
partnership relationship exists, but without more, should not cause a lease to be 
recharacterized as a partnership. Under the Lease, the Master Tenant receives rent from the 
sublease of the Property whereas the Trust receives rent from the Master Tenant. Under the 
Treasury Regulations, the sharing of gross rents, without more, is very unlikely to create a 
partnership arrangement.109 The only sharing involved in the present case is the fact that 
the Trust might share in certain gross percentage rent, as a landlord and not as a partner, 
only to the extent such rent exceeds a set base.110 Thus, the Trust and the Master Tenant 
should not be viewed as sharing in the net profits from the Property.  

                                                      
107 See the Lease at §4.1. 
108 See Treas. Reg. § 301.7701-1(a)(2) (if an individual owner of farm property leases it to a farmer for a 

cash rental or a share of the crops, they do not necessarily create a separate entity for federal tax purposes); 
Grandview Mines v. Comm’r, 282 F.2d 700 (9th Cir. 1960), aff’g 32 T.C. 759 (1959) (46.5% of lessee’s 
net profits from leased property; not recharacterized as partnership); Freesen v. Comm’r, 84 T.C. 920 
(1985) (“The fact that the consideration paid for the use of property is a function of net profits, does not 
require a finding that a joint venture exists”); see also U.S. v. Myra Foundation, 382 F.2d 107 (8th Cir. 
1967) (sharecropping arrangement not partnership even though landowner furnished seed, paid half of 
certain expenses, and participated in farming operations through a farm manager); White’s Iowa Manual 
Labor Inst. v. Comm’r, T.C. Memo 1993-364 (same result); Harlan E. Moore Charitable Trust v. U.S., 
9 F.3d 623 (7th Cir. 1993) (same result); Oblinger Trust v. Comm’r, 100 T.C. 114 (1993); cf. Bank of El 
Paso v. U.S., 509 F.2d 832 (5th Cir. 1975) (holding characterization as lease or partnership was a question 
for the jury and distinguishing Myra Foundation); Rev. Rul. 57-7, 1957-1 C.B. 435 (arrangements in 
which coin-operated entertainments were placed on premises and under which the owner of the premises 
received a percentage of the gross receipts were leases); Manchester Music Co., Inc. v. U.S., 733 F. Supp. 
473 (D.N.H. 1990) (reaching opposite conclusion from Rev. Rul. 57-7); In re Acme Music Co., Inc., 196 
B.R. 925 (W.D. Pa. 1996) (no partnership between owner of premises of operator of coin-operated 
entertainments where owner and operator shared only gross profits, not net profits); Rev. Rul. 92-49, 
1992 –1 C.B. 433 (allowing taxpayers to elect how to report arrangements described in Rev. Rul. 57-7); 
see also Duley v. Comm’r, T.C. Memo 1981-246 (no partnership even though profit sharing because no 
intent to form partnership, no sharing of losses and no material interest in capital); Koss v. Comm’r, T.C. 
Memo 1989-330 (no partnership when joint sharing of profits because no obligation to contribute capital 
or share losses and no proprietary interest in profits); Deitch, T.C. Memo 2022-86 (50% of debtor’s net 
cash flow from encumbered property nominally classified as interest; not recharacterized as a 
partnership); I.R.S. Priv. Ltr. Rul. 8003027 (Oct. 23, 1979); I.R.S. Gen. Couns. Mem. 36,113 (Dec. 19, 
1974); Rev. Rul. 75-43, 1975-1 C.B. 383. 

109  Treas. Reg. §1.761-1(a); Treas. Reg. §301.7701-1(a)(2). 
110  As noted above, we believe that the limited categories of expenses included in Uncontrollable Costs (i.e., 

real estate taxes and similar impositions, insurance and utilities) are sufficiently tied to historic and 
anticipated costs and discrete in nature such that the Lease should still be properly viewed as a true lease 
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 Sharing of Losses.  

Although the sharing of losses is not required to obtain partner status, this has often been a 
significant factor in cases distinguishing leases from partnerships. A mere profit-sharing 
agreement would not be taxed as a partnership absent an intent to form a partnership, 
especially when there was no agreement to share losses.111 In this case, the Master Tenant 
will not share in losses generated from an ownership interest in the Property. Further, in 
the case of the Lease, the Trust will lease the Property to the Master Tenant, and will not 
share in losses, if any, sustained by the Master Tenant with respect to operating and 
subletting of the Property. 

 Control Over the Business.  

An arrangement whereby two or more persons share the profits of a common undertaking 
does not constitute a joint venture in the absence of the power to control.112 Typically, a 
lessor does not jointly manage the leased property with the lessee. The right of a lessor to 
participate in the management of the property, therefore, is an important factor 
distinguishing leases from partnerships.113 Under the terms of the Lease, the Trust will have 
limited rights to participate in the management of the Property. The Master Tenant will 
have the right to manage the day-to-day operation of the Property. Any sublease by the 
Master Tenant does not require the consent of the Trust, so long as the term of such sublease 
terminates prior to the term of the Lease.114 While any decision to sell or refinance the 
Property will be made by the Manager on behalf of the Trust, this right is typical for a 
lessor to possess as the owner of the Property and, therefore, does not support partnership 
characterization.  

 

 

 

 

                                                      
and not a deemed partnership. As such, the Uncontrollable Costs adjustment mechanism in the Lease 
should not be viewed as a sharing of profits or losses and, therefore, is not indicative of a deemed 
partnership. 

111  See Deitch, T.C. Memo 2022-86 (the lender’s entitlement to 50% of net cash flow meant that the parties 
“did not have equivalent interests in the [property’s] income stream” and that the lender “was always 
guaranteed to receive what amounted to more than half of the income from the property, provided that 
the property was profitable”; although the court ultimately found that the arrangement gave parties 
control over the income and capital of the purported venture, the court’s language implies that that the 
mere sharing of profit, but not loss, was not the critical factor in such determination). 

112 Joe Balestrieri and Co. v. Comm’r, 177 F.2d 867 (9th Cir. 1949); O’Connor v. Comm’r, T.C. Memo 
1960-70 (broker split profits but compensated for losses). 

113 See, e.g., Grandview Mines, 282 F.2d 700; Haley, 203 F.2d 815. 
114  See the Lease at §19.4. 
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 Parties’ Agreement and Conduct in Executing its Terms.  

As stated above, the Lease specifically states that the parties do not intend to create a 
partnership or joint venture.115 Additionally, we believe the terms of the Lease are not 
indicative of a financing arrangement, joint venture or management arrangement. 
Accordingly, the parties’ agreement and, to our knowledge, their conduct in executing its 
terms should not be indicative of a partnership for federal income tax purposes.116 

 Maintenance of Separate Books.  

The Master Tenant will not keep books or records on behalf of the Trust, such tasks will 
be performed by the Manager on behalf of the Trust.117 Under the Lease, the Master Tenant 
will keep records as required to report rental payments to the Trust so that the Trust will 
separately report its separate rental income.118 

 Filing of Tax Returns or Other Partnership Action.  

Pursuant to the Lease, no partnership returns will be filed and the parties are prohibited 
from otherwise acting or holding themselves out as partners in a partnership.119 Each party 
is specifically required to reflect the transactions represented by the Lease in all applicable 
books, records and reports (including, without limitation, income tax filings) in a manner 
consistent with true lease treatment. (i.e., in a manner reflecting a relationship between a 
landlord and tenant.)120 

  

                                                      
115  See the Lease at §23.16. 
116  See Sun Capital Partners III, LP v. New England Teamsters & Trucking Industry Pension Fund, 943 

F.3d 49 (1st Cir. 2019) (in deciding whether two private equity funds (the “Funds”) had created a deemed 
partnership: “The fact that the Funds expressly disclaimed any sort of partnership between the Funds 
counts against a partnership finding as to several of the Luna factors.”); Deitch, T.C. Memo 2022-86 
(“loan documents executed by [the parties] could hardly have been more explicit in naming their 
relationship. Affirmatively, the documents stated that [the parties] were borrower and lender. Negatively, 
the documents expressly stated that [the parties] did not form a joint venture [and the parties] conducted 
themselves in accordance with the terms of the loan documents”). 

117  See Sun Capital, 943 F.3d 49 (1st Cir. 2019) (applying the Luna factors “The Funds…kept separate 
books…a fact which tends to rebut partnership formation.”); Deitch, T.C. Memo 2022-86 (agreeing to 
the manner in which interest payments are calculated and reported is alone not enough to impute 
maintenance of joint books and records). 

118  See the Lease at §23.21. 
119  See the Lease at §23.16; Sun Capital, 943 F.3d 49 (1st Cir. 2019) (applying the Luna factors “The Funds 

also filed separate tax returns…a fact which tends to rebut partnership formation.”); Deitch, T.C. Memo 
2022-86. 

120  See the Lease at §3.5. 
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 Lessee Shares in Residual Proceeds.  

Although a number of cases have upheld transactions as leases even though the lessee was 
engaged to provide the lessor with remarketing services in exchange for a share of the sales 
proceeds,121 this factor is not present here. In addition, any compensation of the Manager, 
if any, upon a sale of the Property is a matter of contract between the Trust and the Manager 
and should not give rise to a partnership between the Master Tenant and the Trust for 
federal income tax purposes. 

 Conclusion. 

Based on these factors, the arrangement between and among the Trust and the Master 
Tenant should not give rise to a deemed partnership for federal income tax purposes. 

VIII. The discussions of the federal income tax consequences contained in the 
Memorandum are correct in all material respects. 

We have reviewed the discussion of federal income tax consequences contained in the 
Memorandum, and we believe that it is correct in all material respects. Our opinion, 
however, does not address whether the exchange entered into by a Purchaser satisfies all 
of the requirements of Section 1031. 

IX. Certain judicially created doctrines should not apply to change the foregoing 
conclusions. 

There are a number of judicially created doctrines that may conceivably apply to the Trust’s 
contractual arrangements, including the economic substance, the sham transaction, 
substance over form, and step transaction doctrines. For reasons discussed more fully 
below, none of the foregoing doctrines should apply to recharacterize the contractual 
arrangements or transactions in the instant case. 

 Economic Substance and Business Purpose. 

 Applicable Rules. 

Taxpayers generally are free to structure their business transactions as they please, even if 
motivated by tax avoidance considerations.122 While a transaction with no purpose other 
than to reduce taxes will not be recognized for federal income tax purposes, a transaction 
that has a meaningful business purpose and economic substance should be respected, 
regardless of whether the taxpayer also intended to reduce taxes.123 

                                                      
121 See, e.g., Levy, 91 T.C. 838; Casebeer, 909 F.2d 1360. 
122  See Gregory, 293 U.S. 465; Rice’s Toyota World v. Comm’r, 81 T.C. 184, 196 (1983), aff’d in part, rev’d 

in part and rem’d, 752 F.2d 89 (4th Cir. 1985). 
123  Gregory, 293 U.S. at 469; see also Superior Oil Co. v. Mississippi, 280 U.S. 390, 395-96 (1930) (“The 

only purpose of the [taxpayer] was to escape taxation. . . The fact that it desired to evade the law, as it is 
called, is immaterial, because the very meaning of a line in the law is that you intentionally may go as 
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In Frank Lyon Co. v. U.S.,124 the Supreme Court stated: 

Where . . . there is a genuine multiple-party transaction with economic 
substance which is compelled or encouraged by business or regulatory 
realities, is imbued with tax independent considerations, and is not 
shaped solely by tax-avoidance features that have meaningless labels 
attached, the Government should honor the allocation of rights and 
duties effectuated by the parties.125 

As a result of Frank Lyon, a two-pronged test was developed to determine whether the 
form of a transaction should be respected or disregarded as a sham. In Rice’s Toyota World, 
Inc.,126 the Fourth Circuit articulated this test by stating that “[t]o treat a transaction as a 
sham, the court must find that the taxpayer was motivated by no business purposes other 
than obtaining tax benefits in entering the transaction, and that the transaction has no 
economic substance because no reasonable possibility of a profit exists.” 127  This test 
therefore analyzes both the objective and subjective aspects of a transaction, i.e., the 
economic substance and the subjective business motivation behind the transaction, 
respectively.128 These objective and subjective aspects are not “discrete prongs of a ‘rigid 
two-step analysis,’” but rather are related factors in the analysis of whether a transaction 
has sufficient substance, apart from its tax consequences, to be respected.129 

                                                      
close to it as you can if you do not pass it.”); Knetsch v. U.S., 364 U.S. 361, 365 (1960) (citing Gregory 
regarding the legal right of a taxpayer to decrease or altogether avoid taxes); ACM Partnership, 157 F.3d 
at 248 n.31 (“[I]t is also well established that where a transaction objectively affects the taxpayer’s net 
economic position, legal relations, or non-tax business interests, it will not be disregarded merely because 
it was motivated by tax considerations. In analyzing both the objective and subjective aspects of ACM’s 
transaction in this case where the objective attributes of an economically substantive transaction were 
lacking, we do not intend to suggest that a transaction which has actual, objective effects on a taxpayer’s 
non-tax affairs must be disregarded merely because it was motivated by tax considerations.”); Yosha v. 
Comm’r, 861 F.2d 494, 499 (7th Cir. 1988) (a transaction has economic substance when “ . . . it is the 
kind of transaction that some people enter into without a tax motive, even though the people fighting to 
defend the tax advantages of the transaction might not or would not have undertaken it but for the prospect 
of such advantages — may indeed have had no other interest in the transaction.”). 

124  435 U.S. 561 (1978). 
125  Id. at 583-84; see also Cottage Savings Ass’n v. Comm’r, 499 U.S. 554 (1991) (a savings and loan 

association that swapped mortgage portfolios in order to recognize a tax loss was allowed such loss; the 
Supreme Court focused not on the tax-motivated purpose, but on whether the portfolios were materially 
different by tax as opposed to economic standards). 

126  81 T.C. 184 (1983), aff’d in part, rev’d in part and rem’d, 752 F.2d 89 (4th Cir. 1985). 
127  Rice’s Toyota World, 752 F.2d at 91; see also Horn v. Comm’r, 968 F.2d 1229, 1237 (D.C. Cir. 1992) 

(before declaring a transaction an economic sham, the court should consider whether the transaction 
presented a reasonable prospect for economic gain). 

128  Casebeer, 909 F.2d at 1363; accord Lerman v. Comm’r, 939 F.2d 44, 53-54 (3d Cir. 1991) (noting that 
a sham transaction is defined as a transaction that “has no business purpose or economic effect other than 
the creation of tax deductions” and holding that the taxpayer was not entitled “to claim “losses” when 
none in fact were sustained”). 

129  Id. at 1363; see also Jacobson v. Comm’r, 915 F.2d 832, 837 (2d Cir. 1990) (the determination of 
economic substance looks to whether the transaction has any “practical economic effects other than the 
creation of income tax losses”); Weller v. Comm’r, 270 F.2d 294, 297 (3d Cir. 1959) (transactions that 
do not change the flow of economic benefits are disregarded if they do not change the taxpayer’s financial 
position); Northern Ind. Pub. Serv. Co. v. Comm’r, 115 F.3d 506 (7th Cir. 1997), aff’g, 105 T.C. 341 
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With respect to determining profit potential, the courts have not traditionally established a 
threshold amount of profit to determine whether a transaction should be respected for 
federal income tax purposes. The Tax Court has in some cases required more than a de 
minimis amount of profit, especially where transactions involving financial instruments are 
concerned.130 Other courts, however, have been reluctant to propose a threshold amount.131 

In United Parcel Service of America, Inc. v. Commissioner, 132  the Eleventh Circuit 
reversed the Tax Court 133  on the issue of economic substance in finding that the 
restructuring by United Parcel Service (“UPS”) of its excess-value business had both real 
economic effects and a business purpose. The Court reasoned that setting up a transaction 
(that otherwise has economic substance) with tax planning in mind is permissible as long 
as it figures in a bona fide, profit-seeking business purpose. In its finding that UPS’ 
transaction had a valid business purpose, the Court noted that “a “business purpose” does 
not mean a reason for a transaction that is free of tax considerations. Rather, a transaction 
has a “business purpose” . . . as long as it figures in a bona fide, profit-seeking business.”134 

The economic substance doctrine was developed under an extensive body of case law prior 
to being codified as Section 7701(o) as part of the Reconciliation Act of 2010.135 Before 
the economic substance doctrine under Section 7701(o) can be applied to a transaction, it 
is important to ask whether the economic substance doctrine is relevant to such transaction. 
Section 7701(o)(5)(C) provides that “[t]he determination of whether the economic 
substance doctrine is relevant to a transaction shall be made in the same manner as if this 
subsection has never been enacted.” 136  For example, the Joint Committee Report 
specifically provides that “[l]easing transactions, like all other types of transactions, will  
 
 

                                                      
(1995) (the IRS could not set aside transactions which resulted “in actual, non-tax related changes in 
economic position.”); Larsen, 89 T.C. 1229; cf. Kirchman v. Comm’r, 862 F.2d. 1486 (11th Cir. 1989) 
(existence of a nontax business purpose does not mandate the recognition of a transaction that otherwise 
lacks economic substance); Goldstein v. Comm’r, 364 F.2d 734 (2d Cir. 1966) (the court denied the 
taxpayer a prepaid interest deduction on debt incurred by the taxpayer solely to generate a deduction 
because the taxpayer could not reasonably have had any purpose in entering the transactions other than 
to reduce taxes). 

130  See Hilton v. Comm’r, 74 T.C. 305, 353 (1980); aff’d per curiam, 671 F.2d 316 (9th Cir. 1982) (a 6% 
rate of return was required for purposes of the economic substance determination); Krumhorn v. Comm’r, 
103 T.C. 29 (1994). 

131  See Estate of Thomas v. Comm’r, 84 T.C. 412, 440 n. 52 (1985) (the court abstained, absent legislative 
guidance, from proposing a particular return for purposes of the determination of profit potential). 

132  254 F.3d 1014 (11th Cir. 2001), rev’g, T.C. Memo 1999-268. 
133  T.C. Memo 1999-268 
134  United Parcel Service of America, Inc., 254 F.3d at 1019. 
135  As codified, the economic substance doctrine is the “common law doctrine under which tax benefits 

under subtitle A with respect to a transaction are not allowable if the transaction does not have economic 
substance or lacks a business purpose.” Code § 7701(o)(5)(A). 

136  See also Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the 
“Reconciliation Act of 2010,” as amended, in combination with the “Patient Protection and Affordable 
Care Act” (JCX-18-10) (Mar. 21, 2010) [hereinafter Joint Committee Report], at 152 (“[T]he provision 
does not change present law standards in determining when to utilize the economic substance analysis.”).  
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continue to be analyzed in light of all the facts and circumstances.”137 This suggests that 
the economic substance doctrine as codified will be applied as it historically has been 
applied under the case law. However, taxpayers should anticipate that the courts and the 
IRS could apply the specific language of the statute. 

The Joint Committee Report provides for two types of transactions that are not considered 
relevant for purposes of the economic substance doctrine: (i) transactions giving rise to the 
realization of tax benefits consistent with the intent of Congress; and (ii) certain basic 
business transactions that are respected “under longstanding judicial and administrative 
practice.”138 Regarding the first category of transactions to which the economic substance 
doctrine is not relevant, the Joint Committee Report states that “[if] the realization of the 
tax benefits of a transaction is consistent with the Congressional purpose or plan that the 
tax benefits were designed by Congress to effectuate, it is not intended that such tax 
benefits be disallowed.”139 Regarding the second category of transactions to which the 
economic substance doctrine is not relevant, the Joint Committee Report states that Section 
7701(o) “is not intended to alter the tax treatment of certain basic business transactions that, 
under longstanding judicial and administrative practice are respected, merely because the 
choice between meaningful economic alternatives is largely or entirely based on 
comparative tax advantages.”140 The Joint Committee Report further provides that the 
economic substance doctrine does not apply to the following four basic business 
transactions: (i) the choice between capitalizing a business enterprise with debt or equity; 
(ii) A U.S. person’s choice between utilizing a foreign corporation or a domestic 
corporation to make a foreign investment; (iii) the choice to enter a transaction or series of 
transactions that constitute a corporate organization or reorganization under subchapter C 
of the Code; and (iv) the choice to use a related-party entity in a transaction, provided that 
the arm’s-length standard of Section 482 and other applicable concepts are satisfied.141  

The legislative history to Section 7701(o) provides limited guidance as to whether the 
economic substance doctrine applies in the first instance. Specifically, the House Report 
states that it does not intend for the provision to alter the tax treatment of “certain basic 
business transactions that, under longstanding judicial and administrative practice are 
respected, merely because the choice between meaningful economic alternatives is largely 
or entirely based on comparative tax advantages.”142 The House Report goes on to note 
that, “as under present law, whether a particular transaction meets the requirements for 
specific treatment under any of these provisions is a question of facts and 
circumstances.”143 

In addition, the Large Business and International Division of the IRS issued guidance to 
assist examiners and their managers with determining whether it is appropriate to raise the 
economic substance doctrine with respect to a transaction under review (the “LB&I 
                                                      
137  Id.  
138  Id. at 152-53. 
139  Id. at 152 n. 344. 
140  Id. at 152. 
141  Id. at 152-53. 
142  H.R. Rep. 111-443 at 296. 
143  Id. 
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Directive”).144 The LB&I Directive lists factors tending to show that it likely would be 
inappropriate to apply the economic substance doctrine, such as if (i) the transaction was 
not highly structured, (ii) the transaction was based on arms’ length terms negotiated by 
unrelated third parties, (iii) the transaction did not involve unnecessary steps, (iv) the 
transaction was not promoted by a tax department or outside counsel, or (v) the transaction 
generates targeted tax incentives that are, in form and substance, consistent with 
Congressional intent in providing the incentives.145  

If a transaction is relevant and thus subject to the economic substance doctrine, Section 
7701(o) codifies the position, already taken by many courts, that the economic substance 
doctrine entails application of a conjunctive test. 146  Specifically, Section 7701(o)(1) 
provides that a transaction (or series of transactions) to which the economic substance 
doctrine applies is treated as having economic substance only if: (1) it changes in a 
meaningful way (apart from any federal income tax effects) the taxpayer’s economic 
position; and (2) the taxpayer has a substantial purpose (apart from federal income tax 
effects) for entering into such transaction. Before enacting Section 7701(o), some circuit 
courts of appeal would only require a change in economic circumstances or a business 
purpose. By enacting Section 7701(o), Congress eliminated any distinction between the 
different federal circuit courts of appeal as to whether the foregoing test should be applied 
conjunctively or disjunctively. 

 Analysis. 

The Trust’s contractual arrangements should be recognized for federal income tax purposes 
according to their form. As discussed above, the economic substance doctrine does not 
apply to certain basic business transactions, including a U.S. person’s choice between 
utilizing a foreign corporation or a domestic corporation to make a foreign investment. 
Although the use of Delaware statutory trusts to invest in real properties is not a transaction 
that is specifically included in the list of basic business transactions in the Joint Committee 
Report that are not subject to the economic substance doctrine, the transaction pertaining 
to “a U.S. person’s choice between utilizing a foreign corporation or a domestic corporation 
to make a foreign investment” speaks to the general issue of how a taxpayer structures 
investments, such that the type of entity used by a taxpayer to structure an investment (i.e., 
corporation, partnership, trust) should arguably be considered a basic business transaction 
that is not relevant and to which the economic substance doctrine is not applicable. 
Accordingly, the holding by the Beneficial Owners of the Property through the Trust 
should be treated as a transaction that is not relevant for purposes of Section 7701(o), such 
that the economic substance doctrine should not apply. 

 

                                                      
144  LB&I Directive, Guidance for Examiners and Managers on the Codified Economic Substance Doctrine 

and Related Penalties, Control No: LB&I-4-0711-015 (July 15, 2011).  
145  Id.  
146  See, e.g., Klamath Strategic Investment Fund v. U.S., 568 F.3d 537, (5th Cir. 2009); Coltec v. U.S., 454 

F.3d 1340 (Fed. Cir. 2006); United Parcel Service of America, Inc., 254 F.3d at 1014. 
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Even if for the sake of argument, however, the holding by the Beneficial Owners of the 
Property through the Trust were treated as a transaction that is relevant for purposes of 
Section 7701(o), such transaction should be respected because (i) the Beneficial Owners’ 
economic positions are meaningfully changed as a result of entering into the transactions 
herein; and (ii) there is a substantial purpose (apart from federal income tax effects) for the 
Beneficial Owners for entering into the transactions. Such substantial purpose is to enable 
each Beneficial Owner to be treated as a direct owner of a portion of the Property for federal 
income tax purposes. Furthermore, each Beneficial Owner’s economic position changes in 
a meaningful way as it will be given an opportunity to own an interest in the Property in a 
manner that it might not otherwise be able to do on its own accord due to its respective 
individual financial limitations. In addition, each Beneficial Owner will have a right to its 
pro rata share of all income and loss generated by the bona fide, profit-seeking business of 
operating the Property, and the allocation of all economic benefits and burdens associated 
with the Property will correspond to the respective Interest owned by each Beneficial 
Owner. For the foregoing reasons, the transactions and contractual arrangements herein 
should be respected under the economic substance doctrine. 

 Sham Transaction Doctrine. 

 Applicable Rules. 

Under the sham transaction doctrine, a transaction may be disregarded if it constitutes a 
factual sham or an economic sham. A factual sham is a purported transaction that is not 
executed as a factual matter.147 In contrast, an economic sham is a transaction that has 
occurred, but is devoid of economic substance.148 In general, the economic sham doctrine 
will not be applied if the taxpayer can prove that there is either a business purpose for, or 
economic substance to, the given transaction.149  

The application of the sham transaction doctrine is extremely fact specific, and has led 
courts to render somewhat inconsistent rulings in this area. For example, the Third Circuit 
in ACM Partnership v. Commissioner disregarded the capital loss that arose from a 
complex, multi-step partnership transaction.150 The court ultimately concluded that the 
steps involved in the transaction lacked a non-tax economic effect and did not possess a 

                                                      
147  Brown v. Comm’r, 85 T.C. 968, 1000 (1985), aff’d sub nom, Sochin v. Comm’r, 843 F.2d 351 (9th Cir. 

1988); Brion D. Graber, Can the Battle be Won? Compaq, the Sham Transaction Doctrine, and a Critique 
of Proposals to Combat the Corporate Tax Shelter Dragon, 149 U. Pa. L. Rev. 355, 362-63 (Nov. 2000).  

148  Gregory, 293 U.S. 465; Knetsch, 364 U.S. at 366 (“There may well be single-premium annuity payments 
with non-tax substance which create an ‘indebtedness’ for the purposes of Section 23(b) of the 1939 
Code and Section 163(a) of the 1954 Code. But this one is a sham.”); Goldstein, 364 F.2d at 742 
(“[T]ransactions that lack all substance, utility, purpose, and which can only be explained on the ground 
the taxpayer sought an interest deduction in order to reduce his taxes, will also be so transparently 
arranged that they can candidly be labeled ‘shams.’”), cert. denied, 385 U.S. 1005 (1967); Alessandra v. 
Comm’r, T.C. Memo 1995-238. 

149  Rice’s Toyota World, 81 T.C. at 203 (“Our analysis does not end here. Mr. Rice’s failure to focus on the 
business or non-tax aspects of the transaction is not necessarily fatal to petitioner’s claim. If an objective 
analysis of the investment indicates a realistic opportunity for economic profit which would justify the 
form of the transaction, it will not be classified as a sham.”); see also Frank Lyon Co., 435 U.S. 561. 

150  157 F.3d 231, 263 (3d Cir. 1998). 
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significant non-tax business purpose.151 The Third Circuit nevertheless recognized that “it 
is well established that where a transaction objectively affects the taxpayer’s net economic 
position, legal relations, or non-tax business interests, [a transaction] would not be 
disregarded merely because it was motivated by tax considerations.”152 The transaction at 
issue in Boca Investerings Partnership v. U.S.153 was similar to the ACM transaction, but 
the District Court for the District of Columbia respected the partnership transactions at 
issue in that case. The Boca court concluded that the partnership had been formed as a valid 
investment partnership. It had the potential to make a profit or loss from its activities, and 
the partners were not sheltered from economic risk or guaranteed a specific return on their 
respective partnership investments.  

The Fifth and Eighth Circuits have held that certain foreign tax credit planning strategies 
implemented to achieve tax benefits must be recognized under the sham transaction 
doctrine because the transactions were sufficiently imbued with both economic substance 
and business purpose. The Fifth Circuit in Compaq Computer Corporation v. 
Commissioner154  reversed a decision of the Tax Court, and held that a purchase and 
immediate resale of American depository receipts (“ADRs”) of a foreign publicly traded 
corporation possessed economic substance. Specifically, the court concluded that the 
transaction had objective economic substance because tax was Compaq’s principal, but not 
sole, purpose in entering into the transaction.155 As a result, Compaq could credit the 
foreign taxes associated with the dividend. 156  The Eighth Circuit came to a similar 
conclusion in IES Industries, Inc. v. U.S.,157 which reversed a district court decision that a 
purchase and sale of ADRs were sham transactions.  

There are a number of cases in this area that are difficult to reconcile. Nevertheless, the 
main point that appears to underlie all of the cases is the principle enunciated by Judge 
Learned Hand in Gregory v. Helvering - i.e., that tax motivated transactions are not per se 
invalid, provided there is some non-tax business purpose for the transaction.158  

 Analysis. 

The sham transaction doctrine should also not apply to recharacterize the Trust’s 
contractual arrangements because all of the component steps necessary to implement the 
proposed contractual arrangements will actually occur. Moreover, the economic sham 
concept should not apply to the instant case because the parties have a substantial business 
                                                      
151  Id. at 247. 
152  Id. at 248, fn. 31. 
153  167 F. Supp. 2d 298 (D.D.C. 2001). 
154  277 F.3d 778 (5th Cir. 2001), rev’g, 113 T.C. 214 (1999). 
155  Id. at 786-87. 
156  Id. at 788. 
157  IES Industries, Inc. v. U.S., 253 F.3d 350 (8th Cir. 2001), rehearing denied sub nom., Alliant Energy 

Corp. v. U.S., 2001 U.S. App. LEXIS 24929 (8th Cir. 2001) (the facts of Compaq Computer and of IES 
Industries are in large part identical because the strategy upon which the transactions were based was 
developed and marketed by the same securities broker). 

158  69 F.2d 809, 810 (2d Cir. 1934) (“Anyone may so arrange his affairs that his taxes shall be as low as 
possible; he is not bound to choose that pattern which will best pay the Treasury; there is not even a 
patriotic duty to increase one’s taxes.”) aff’d. 293 U.S. 465 (1935).  
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purpose in undertaking the investment in the Interests, and, as discussed above, the 
transactions will have economic substance. Thus, the sham transaction doctrine should not 
be applied to recharacterize the contractual arrangements and transactions at issue. 

 The Substance Over Form and Step Transaction Doctrines. 

 Applicable Rules. 

It is an oft-cited principle that taxpayers generally are free to structure their business 
transactions as they please, even if motivated by tax avoidance considerations.159 However, 
as a general rule, the incidence of taxation depends on the substance rather than the form 
of a transaction. Under the substance over form doctrine, a court should respect the form 
of a transaction where it accurately reflects the underlying substance. “If, however, the 
substance and form of a transaction do not comport, then the substance of the transaction 
controls for purposes of U.S. federal tax law.”160  

In determining whether the form of a transaction reflects the substance of the transaction, 
a taxpayer’s motivations are “largely irrelevant – what instead is important is, in the words 
of Gregory, ‘what was done.’”161 “To determine the substance of the transactions, we 
consider all of their aspects that shed any light upon their true character.”162 

Courts may recharacterize transactions using the substance over form doctrine in cases 
where mere formalities were designed to make a transaction appear to be other than what 
it was.163 For example, in Court Holding, a corporation entered into an oral agreement to 
sell its sole asset; however, before the sale was consummated, the corporation’s tax 
attorney advised that the sale would result in the imposition of a large income tax on the 
corporation. To avoid this tax liability, and upon advice of its tax attorney, the corporation 
changed the transaction by having the corporation declare a liquidating dividend to its 
shareholders, and having the shareholders enter into a written agreement with the same 
purchaser on substantially the same terms and conditions previously agreed upon by the 
corporation. The Supreme Court affirmed the Tax Court’s holding that the sale by the 
shareholders was in substance a sale by the corporation. 

The application of any substance over form doctrine is extremely fact specific, which has 
led courts to render somewhat inconsistent rulings in this area.164 There are a number of 
cases in this area that are difficult to reconcile. Nevertheless, as enunciated by Judge  
 
 
 
 
                                                      
159  See Gregory, 293 U.S. 465 (1935); Rice’s Toyota World, 81 T.C. at 196. 
160 AWG Leasing Trust v. U.S., 592 F. Supp. 2d 953 (N.D. Ohio 2008). 
161  Principal Life Ins. Co. & Subs. v. U.S., 70 Fed. Cl. 144 (2006).  
162  Communications Satellite Corp. v. U.S., 625 F.2d 997, 1000 (1980). 
163 Court Holding Co., 324 U.S. 331.  
164  See, e.g., ACM Partnership, 157 F.3d at 263 (3d Cir. 1998); Boca Investerings Partnership, 167 F. Supp. 

2d 298. 
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Learned Hand in Gregory v. Helvering: “Any one may so arrange his affairs that his taxes 
shall be as low as possible; he is not bound to choose that pattern which will best pay the 
Treasury; there is not even a patriotic duty to increase one’s taxes.”165 

A subset or derivation of the substance over form doctrine is the step transaction doctrine. 
Courts have applied three separate versions of the so-called “step transaction doctrine” to 
determine whether purportedly separate steps should be combined as components of a 
single transaction: (i) the “end result” test, (ii) the “mutual interdependence” test, and (iii) 
the “binding commitment” test.166 Nevertheless, the IRS cannot use the step transaction 
doctrine to invent steps that did not occur or recast a transaction into another transaction 
with the same number of steps.167  

The Tax Court applied both the end result and mutual interdependence tests in Andantech. 
In Andantech, a U.S. partnership was formed with two non-U.S. partners to cause the 
foreign partners to recognize a significant portion of the income attributable to a sale-
leaseback transaction that the partnership entered into with Comdisco.168 Almost all of the 
partnership interests were then contributed to a U.S. indirect subsidiary of a U.S. bank, so 
that the bank could enjoy the benefits of the losses (attributable to interest and depreciation) 
generated by the partnership’s lease arrangement with Comdisco. 169  The Tax Court, 
applying both the end result and mutual interdependence tests, concluded that a more direct 
characterization of the transaction was a direct sale-leaseback arrangement between 
Comdisco and bank’s subsidiary.170 The court analyzed a number of facts in reaching this 
conclusion, but the salient fact was that all of the parties intended the ultimate result (i.e., 
that bank’s subsidiary would participate in the lease) and the intermediate steps were 
meaningless apart from tax considerations.  

The Second Circuit rejected a somewhat similar argument by the IRS in Grove v. 
Commissioner.171 The IRS in Grove attempted to reorder a donation of stock followed by 
a redemption as a redemption of the stock followed by a gift of cash.172 The Tax Court 
refused to permit the IRS to recast the transaction, reasoning that there was no reason to 
recast the form of the transaction chosen by the taxpayer, even though the form was tax-
motivated.173 The only effect of the IRS’s recast would be to create a tax liability in a 

                                                      
165 69 F.2d 809, 810 (2d Cir. 1934) aff’d. 293 U.S. 465 (1935).  
166  Stephen S. Bowen, The End Result Test, 72 TAXES 722 (December 1994). 
167  Esmark, Inc. v. Comm’r, 90 T.C. 171, 196 (1988) (“Respondent proposes to recharacterize the tender 

offer/redemption as a sale of the Vickers shares followed by a self-tender. This characterization does not 
simply combine steps; it invents new ones. Courts have refused to apply step-transaction in this manner”), 
aff’d without published opinion, 886 F.2d 1318 (7th Cir. 1989). 

168  T.C. Memo 2002-97. 
169 Id. 
170  Id. 
171  490 F.2d 241, 247 (2d Cir. 1973). 
172  Id. at 245. 
173  Id. at 247 (“We are not so naive as to believe that tax considerations played no role in Grove’s planning. 

But foresight and planning do not transform a non-taxable event into one that is taxable. Were we to 
adopt the Commissioner’s view, we would be required to recast two actual transactions — a gift by Grove 
to RPI and a redemption from RPI by the Corporation — into two completely fictional transactions — a 
redemption from Grove by the Corporation and a gift by Grove to RPI. Based upon the facts as found by 
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transaction form that was no more direct than the form chosen by the taxpayer. Thus, the 
mere fact that a taxpayer considers the federal income tax effects of a transaction in its 
planning should not transform a non-taxable event into a taxable event. 

 Analysis. 

The contractual arrangements and the transactions at issue should be respected according 
to their form because their form is consistent with their underlying substance, the 
acquisition by the Beneficial Owners of an undivided fractional interest in the Property, 
and there is a substantial business purpose for such form. Moreover, the allocation of all 
economic benefits and burdens associated with the Property corresponds to the respective 
Interest in the Trust owned by each Beneficial Owner such that the substance of the 
economic arrangement among the parties is consistent with the form. 

The step transaction doctrine should not be applicable to the Trust’s contractual 
arrangements. In this case, the Purchasers constitute a separate, diverse and unrelated group 
desiring to acquire a portion of the Property as offered by the Trust under a private 
placement of the Interests. Thus, the ultimate result of the contractual arrangements (i.e., 
collective ownership of the Property by an unrelated group of Purchasers) can only be 
achieved if the intermediate steps of (i) the Trust acquiring the Property, and (ii) offering 
the Interests for sale to the Purchasers are each first undertaken. Thus, the step transaction 
doctrine should not be applied to recharacterize the transaction steps utilized to implement 
the proposed contractual arrangement. Moreover, even if the IRS were to collapse the 
transaction steps together, the resulting transaction (a direct purchase of the Property by 
the Purchasers) should not significantly change the resulting federal income tax effect of 
the Trust’s contractual arrangements. 

************** 

A number of issues discussed in this opinion have not been definitively resolved by statutes, 
regulations, rulings or judicial opinions. Accordingly, no assurances can be given that the 
conclusions expressed herein will be accepted by the IRS, or, if contested, would be 
sustained by a court, or that legislative changes or administrative pronouncements or court 
decisions may not be forthcoming that would significantly alter or modify the conclusions 
expressed herein. Each prospective Purchaser must consult its own tax counsel about the 
tax consequences of an investment in an Interest, including the tax consequences applicable 
to such prospective Investor under the TCJA. 

This opinion is solely for your information and assistance with respect to the sale of 
Interests in the Property. Each prospective Purchaser is encouraged to consult with his or 
her tax advisor in determining whether to purchase an Interest. Other than as set forth herein, 
this opinion may not be relied upon, circulated, quoted, or otherwise referred to by any 
other person or for any other purpose, including in connection with any other transaction 
or arrangement nor may copies of this opinion be delivered to any other person without our 
prior written consent. This opinion does not address any tax consequences of the 
                                                      

the Tax Court we can discover no basis for elevating the Commissioner’s ‘form’ over that employed by 
the taxpayer in good faith.”).  
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acquisition of an Interest other than those specifically addressed herein. This opinion is not 
applicable as to any individual tax consequences of a Purchaser or the individual 
application of the Section 1031 rules to such Purchaser. Our willingness to render the 
opinion set forth herein neither implies, nor should be viewed as implying, any approval or 
recommendation of an investment in the Property. 

In rendering our opinion, we have considered the applicable provisions of the Code, final, 
temporary and proposed regulations thereunder, pertinent judicial authorities, interpretive 
rulings and revenue procedures issued by the IRS and such other authorities as we have 
considered relevant as of the date of this opinion. It should be noted that statutes, 
regulations, judicial decisions and administrative interpretations are subject to change at 
any time and, in some cases, with retroactive effect. This opinion is not binding upon the 
IRS or courts of applicable jurisdiction, which may disagree with all or any portion of the 
opinion expressed herein. We undertake no obligation to update the opinions expressed 
herein after the date of this letter. Furthermore, our opinion is conditioned upon the 
accuracy and completeness of the representations set forth in the Representation Letter. 
This opinion does not address any other tax consequences of the acquisition of an Interest. 

************** 

This opinion is written to support the promotion and marketing of the proposed transaction, 
and each prospective Purchaser should seek advice based on the Purchaser’s particular 
circumstances from an independent tax advisor. 

************** 

We are furnishing this opinion solely in connection with the sale of the Interests described 
herein. Accordingly, the Trust may only circulate this opinion in connection with the sale 
of the Interests to potential Purchasers. This opinion may be relied upon by Purchasers in 
connection with their purchase of Interests, but may not be relied upon, circulated, quoted 
or otherwise referred to by any other person or for any other purpose, including in 
connection with any other transaction or arrangement nor may copies of this opinion be 
delivered to any other person without our prior written consent. 

 

Very truly yours, 

 

Baker & McKenzie LLP 



 

 

EXHIBIT E 

INVESTOR QUESTIONNAIRE AND PURCHASE AGREEMENT 
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Offeree Name:          Memorandum Number:   
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CX MODE AT HYATTSVILLE, DST 

Investor Questionnaire & Purchase Agreement 
 
Dear Investor: 
 
We would like to take this opportunity to thank you for your interest in CX Mode at Hyattsville, DST. In order to complete 
the closing of this transaction, please provide the following information regarding your desired investment: 
 
 Type of Investment: 
 

☐ Section 1031 tax-deferred exchange. (If selected, please complete Section III). 

☐ Section 1033 tax-deferred exchange. 

☐ Cash Investment. 

Amount of Equity Investment: $____________________ 
 
 Funds to Close: Please indicate how you will be purchasing your interest.  
 

☐ Funds will be wired or sent by check by my qualified intermediary (the holder of the exchange proceeds 
from my relinquished property). 

 
☐ Funds will be wired by me. 
 
☐ I have enclosed a check made payable to CX Mode at Hyattsville, DST. 
 

In addition, in order to complete the closing of your investment, the following information is required: 
 

☐ Investor Questionnaire (attached): please complete, sign and date. 

☐ Purchase Agreement (attached): please complete, sign and date. 

☐ Entity Documentation (i.e., trust certificate and trust agreement, as amended; corporate bylaws; 
partnership agreement; operating agreement; resolution, as applicable). Please note that the documentation 
submitted must include documents evidencing signing authority and should include any and all 
amendments. 

☐  Government-Issued Photo ID: Please provide a copy of a valid government-issued photo ID for all 
individuals signing the Purchase Agreement on behalf of the subscriber(s). 

Please complete and return all documentation to: CX Mode at Hyattsville, DST, c/o Orchard Securities 365 South Garden 
Grove Lane, Suite 100, Pleasant Grove, Utah 84062 or via email to ops@orchardsecurities.com.  
 

mailto:ops@orchardsecurities.com
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Ownership Information/Registration Name:   
Please note that if this is a Section 1031 or Section 1033 tax-deferred exchange, the replacement property must be held in 
exactly the same name as the relinquished property. List the name(s) exactly as they appeared on the title of the relinquished 
property. 
 

Check applicable ownership type: 
 
☐ Individual1 
 
☐ Joint Tenants with Right of Survivorship1 
 
☐ Tenants in Common1 
 
☐ Community Property1 
 
☐ Trust2 

☐ Currently Revocable 

☐ Irrevocable 

☐ Company or Corporation3 

☐ S-Corp 

☐ C-Corp 

☐ Partnership 

☐ Limited Liability Company 

 
 
 
 
 
 
 
 
 
 

 
Date Established (Required):     

 
 
 

 

 
  

 
1 Please complete Section 1.A. 
2 Please complete Section 1.B. 
3 Please complete Section 1.C. 
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Name of Trust or Business Entity (If Applicable):   
 
Name of Primary Investor or Trustee (Required):  ☐  Mr.  ☐  Mrs.  ☐  Ms.  ☐  Other: (SPECIFY) 
 
___________________________________________________________________________________________ 
 
Name of Joint Investor or Trustee (If Applicable):  ☐  Mr.  ☐  Mrs.  ☐  Ms.  ☐  Other: (SPECIFY) 
 
___________________________________________________________________________________________ 
 
Street Address (Required) No P.O. Box:   
 
City:         State:    Zip:     
 
Home Phone (Required):      Business Phone:      
 
Email Address (Recommended):   
 

☐ I (we) authorize the Fund to make available on its 
website the documents and reports required to be 
delivered to me, and notify me via e-mail when such 
reports are available in lieu of receiving paper copies. 

 
  
(SIGNATURE REQUIRED) 

 
Alternate Mailing Address or P.O. Box:   
 
City:         State:    Zip:    
 

Investor Date of  
Birth (MM/DD/YYYY): 
 
     
 
Investor SSN#:  
 
     
 

Joint Investor Date of  
Birth (MM/DD/YYYY): 
 
     
 
Joint Investor SSN#: 
 
     
 

Entity Tax ID #: 
 
 
     
 
 
 
 
 

 
Please indicate Citizenship Status (REQUIRED): If a box is not checked, U.S. Citizenship will be applied by default. 
 
☐  U.S. Citizen   ☐  U.S. Resident Alien  
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DISTRIBUTION INSTRUCTIONS 
 
Please direct distributions: (Select one.) 

☐ VIA MAIL TO: MAILING ADDRESS OF RECORD 
☐ VIA MAIL TO BANK OR BROKERAGE ACCOUNT: (Complete #1, #2, #3 and #5 in below box.) 
☐ VIA ELECTRONIC DEPOSIT (ACH) TO: (Complete #1 through #5 and attach a voided check.) 

 

1.   
Name of Bank, Brokerage Firm or Individual 

2.   
Mailing Address 

3.   
City, State, Zip Code 

4.   
Bank ABA Number 

5.   
Account Number 

   Checking     Savings 
 
Electronic Deposit (ACH) Authorization - I (we) authorize the CX Mode at Hyattsville Manager, LLC (the “Manager”), to deposit distributions 
from my (our) interest in CX Mode at Hyattsville, DST to my (our) account indicated above at the depository financial institution (hereinafter, the 
“Depository”) indicated above. I (we) acknowledge that the origination of ACH transactions to my (our) account must comply with the provisions of 
U.S. law. I (we) further authorize the Manager to debit my (our) account noted below in the event that the Manager erroneously deposits additional 
funds to which I (we) am (are) not entitled, provided that such debit shall not exceed the original amount of the erroneous deposit. In the event that I 
(we) withdraw funds erroneously deposited into my (our) account before the Manager reverses such deposit, I (we) agree that the Manager has the right 
to retain any future distributions to which I (we) am (are) entitled until the erroneously deposited amounts are recovered by the Manager. This 
authorization is to remain in full force and effect until the Manager has received written notification from me (or either of us) of its termination in such 
time and in such manner as to afford the Manager and the Depository a reasonable opportunity to act on it, or until the Manager has sent me written 
notice of termination of this authorization. 
 
The signature(s) of all investors of record are required. 
 
              
Signature of Investor     Signature of Co-Investor (if applicable) 
 
 
For questions or assistance, please contact (866) 998-7528 or investorrelations@carterfunds.com. 
 
THE INTERESTS OFFERED BY THE PRIVATE PLACEMENT MEMORANDUM HAVE NOT BEEN 
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR 
UNDER THE LAWS OF ANY STATE, AND ARE BEING OFFERED AND SOLD IN RELIANCE ON 
EXEMPTIONS FROM THE PROVISIONS OF THE SECURITIES ACT AND APPLICABLE STATE LAW. THE 
INTERESTS HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE SECURITIES AND EXCHANGE 
COMMISSION, ANY STATE SECURITIES COMMISSION OR ANY OTHER REGULATORY AUTHORITY, 
NOR HAVE ANY OF THE FOREGOING AUTHORITIES PASSED UPON, OR ENDORSED THE MERITS OF, 
THE OFFERING OR THE ACCURACY OR ADEQUACY OF THE PRIVATE PLACEMENT MEMORANDUM. 

 

  

mailto:investorrelations@carterfunds.com
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CX MODE AT HYATTSVILLE, DST APPROVAL PAGE 
 
Name of Investor:   
 
Amount of Equity Investment:   
 

Broker Dealer Principal or RIA Principal APPROVAL 
(A Principal of the Broker Dealer or RIA must approve and sign below) 

 
The investment provided for herein is approved pursuant to the terms and conditions of the Participating 
Dealer Agreement for the Offering. 
 

Signature:   Date: 

Printed Name:  

B/D or RIA Name:  

Address:  

City / State / Zip:  

Phone No.:  

E-mail Address:  
 

 
Financial Advisor APPROVAL AND CERTIFICATION 
(Financial Advisor must approve, certify and sign below) 

 
The investment provided for herein is approved pursuant to the terms and conditions of the Participating 
Dealer Agreement for the Offering. 
 
The undersigned Financial Advisor hereby represents and warrants that he or she will comply with the applicable 
requirements of the Securities Act of 1933, as amended, and the published rules and regulations of the Securities 
and Exchange Commission thereunder, and applicable blue sky or other state securities laws, as well as the rules 
and regulations of FINRA or any other applicable regulatory authority. The undersigned further represents and 
warrants that he or she is not subject to any of the “Bad Actor” disqualifications described in Rule 506(d) under 
the Securities Act of 1933, as amended, except for such event: (1) contemplated by Rule 506(d)(2) of the 
Securities Act of 1933, as amended, and (2) a reasonably detailed description of which has been furnished to 
CX Mode at Hyattsville, DST in writing. 
 

Signature:   Date: 

Printed Name/Rep Code:  

Address:  

City / State / Zip:  

Phone No.:  

E-mail Address:  

Broker Dealer Name:  
 

Internal Use Only: SDA Date:  
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CX MODE AT HYATTSVILLE, DST 
 

IMPORTANT NOTE: PLEASE MAKE SURE THAT ANY CHECKS ARE MADE PAYABLE TO CX MODE 
AT HYATTSVILLE, DST. CHECKS MADE PAYABLE TO CARTER EXCHANGE FUND MANAGEMENT 

COMPANY, LLC WILL NOT BE ACCEPTED. 

Instructions to Investor Questionnaire & Purchase Agreement 

Please read carefully the Private Placement Memorandum for the beneficial ownership interests (each, an “Interest”) in CX 
Mode at Hyattsville, DST, a Delaware statutory trust, (the “Seller”), dated December 13, 2022 (as amended and 
supplemented from time to time, the “Private Placement Memorandum”), and all exhibits thereto, before deciding to 
purchase the Interests. 

This private offering of Interests is limited to a purchaser who certifies that he, she or it is an “accredited investor,” as such 
term is defined in Rule 501(a) of Regulation D promulgated under the Securities Act of 1933, as amended, and meets all of 
the qualifications set forth in the Private Placement Memorandum. If you meet these qualifications and desire to purchase 
an Interest, then please follow the instructions below to complete your purchase. 

EACH PROSPECTIVE PURCHASER SHOULD EXAMINE THE SUITABILITY OF THIS TYPE OF PURCHASE OF 
SECURITIES IN THE CONTEXT OF HIS, HER OR ITS OWN NEEDS, PURCHASE OBJECTIVES AND FINANCIAL 
CAPABILITIES AND SHOULD MAKE HIS, HER OR ITS OWN INDEPENDENT INVESTIGATION AND DECISION 
AS TO SUITABILITY AND RISK. IN ADDITION, EACH PROSPECTIVE PURCHASER IS ENCOURAGED TO 
CONSULT WITH HIS, HER OR ITS ATTORNEY, ACCOUNTANT, FINANCIAL CONSULTANT OR OTHER 
BUSINESS OR TAX ADVISOR REGARDING THE RISKS AND MERITS OF THE PROPOSED PURCHASE. 

IMPORTANT NOTE TO PROSPECTIVE INVESTORS: AS DISCUSSED IN GREATER DETAIL IN THE PURCHASE 
AGREEMENT AND THE PRIVATE PLACEMENT MEMORANDUM, THE CLOSING OF THE PURCHASE OF 
INTERESTS PURSUANT TO SUBMISSION OF AN INVESTOR QUESTIONNAIRE & PURCHASE AGREEMENT 
WILL BE DELAYED UNTIL SUCH TIME AS CERTAIN EVENTS HAVE OCCURRED. YOU HAVE THE RIGHT TO 
WITHDRAW ANY INVESTOR QUESTIONNAIRE & PURCHASE AGREEMENT SUBMITTED PRIOR TO THE 
OCCURRENCE OF SUCH EVENTS. 

INSTRUCTIONS TO INVESTORS FOR PURCHASING INTERESTS: 

1. This Investor Questionnaire & Purchase Agreement is comprised of two parts – the Investor Questionnaire and the 
Purchase Agreement, each of which is accompanied by specific instructions. You must complete, sign and date both 
parts of the Investor Questionnaire & Purchase Agreement according to the instructions provided. Deliver the 
completed and signed Investor Questionnaire & Purchase Agreement to your financial advisor.  

2. Your financial advisor will forward the documents to his/her Broker Dealer or Registered Investment Advisor. The 
Broker Dealer or Registered Investment Advisor will then forward the documents to CX Mode at Hyattsville, 
DST, c/o Orchard Securities 365 South Garden Grove Lane, Suite 100, Pleasant Grove, Utah 84062 or via e-
mail to ops@orchardsecurities.com. 

3. If your investment is part of an Internal Revenue Code Section 1031 (“Section 1031”) tax-deferred exchange: The 
Seller and the qualified intermediary (the holder of the exchange proceeds from your relinquished property) will 
coordinate the payment for the purchase of the Interests. Upon receiving the Purchase Agreement, and the necessary 
wiring/escrow instructions from the Seller, as applicable, the qualified intermediary will either wire the funds to the 
Seller or deliver in person or by mail, a check made payable to CX Mode at Hyattsville, DST. 

4. If your investment is a direct investment: Payment for the purchase of Interests may be made by either wiring the 
funds directly to the Seller (the preferred method), or by delivering to Carter Exchange Fund Management 
Company, LLC, in person or by mail, a check made payable to CX Mode at Hyattsville, DST. The Seller will 
provide wiring/escrow instructions, as applicable, prior to the closing of the transaction.  

Please note that investments will not be accepted from, or on behalf of tax-exempt entities, including but not limited 
to qualified employee pension and profit sharing trusts, individual retirement accounts, Simple 401(k) plans, 
annuities and charitable remainder trusts.  

mailto:ops@orchardsecurities.com
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INVESTOR QUESTIONNAIRE 
SECTION I – OWNERSHIP AND INVESTMENT INFORMATION 

 
A. IF THE INVESTOR IS AN INDIVIDUAL, PLEASE COMPLETE THE FOLLOWING: 

Each investor must initial the statement or statements below that truthfully describe him or her:  

    I am a natural person whose individual net worth or joint net worth with that person’s spouse4, 
exceeds $1,000,000 at the time of purchasing the Interests; provided, that for purposes of 
calculating such net worth: (1) my primary residence shall not be included as an asset; (2) 
indebtedness that is secured by my primary residence, up to the estimated fair market value of the 
primary residence at the time of the closing of my acquisition of the Interests, shall not be included 
as a liability; provided, however, that if the amount of such indebtedness outstanding at the time of 
the closing of my acquisition of the Interests exceeds the amount of indebtedness outstanding 60 
days before such time, other than as a result of the acquisition of the primary residence (such as, 
for example, if I take out a home equity loan that is not used to acquire a primary residence during 
such 60-day time frame), the amount of such new indebtedness shall be included as a liability; and 
(3) indebtedness that is secured by my primary residence in excess of the estimated fair market 
value of the primary residence shall be included as a liability. 

    I am a natural person who had an individual income5 in excess of $200,000 in each of the two most 
recent preceding full calendar years or joint income6 with my spouse in excess of $300,000 in each 
of those years, and I have (individually or with my spouse) a reasonable expectation of reaching 
the same income level in the current year. 

    I am a director, executive officer, general partner, or person serving in a similar capacity of (1) the 
Seller; (2) CX Mode at Hyattsville Manager, LLC (the “Manager”); or (3) any of the Manager’s 
managing affiliates. 

    I am an employee of (1) the Manager or any of the Manager’s affiliates who in such role has 
participated in investment activities of the Seller or one or more other affiliated investment 
vehicles; or (2) an unaffiliated Section 3(c)(1) or 3(c)(7) fund or any of its managing entities who, 
in such role, has participated in the investment activities of the Seller, in either case for at least the 
past 12 months in connection with my regular job duties. 

    I am a natural person (1) holding a Series 7, 65 or 82 license issued by the Financial Industry 
Regulatory Authority (“FINRA”); and (2) whose license remains in good standing.7 

After completing this page, you may proceed to Section II.  

 
4 The term “spouse” includes a “spousal equivalent” which is defined as a cohabitant occupying a relationship generally equivalent to that of a 

spouse. 
5 For purposes of this item, “individual income” means adjusted gross income as reported for Federal income tax purposes, less any income 

attributable to a spouse or to property owned by a spouse, increased by the following amounts (but not including any amounts attributable to a spouse 
or to property owned by a spouse): (i) the amount of any interest income received which is tax-exempt under Section 103 of the Internal Revenue Code 
of 1986, as amended (the “Code”), (ii) the amount of losses claimed as a limited partner in a limited partnership (as reported on Schedule E of Form 
1040), (iii) any deduction claimed for depletion under Section 611 et seq. of the Code, and (iv) any amount by which income from long-term capital 
gains has been reduced in arriving at adjusted gross income pursuant to the provisions of Section 1202 of the Code prior to its repeal by the Tax Reform 
Act of 1986. 

6 For purposes of this item, “joint income” means adjusted gross income as reported for Federal income tax purposes, including any income 
attributable to a spouse or to property owned by a spouse, increased by the following amounts (including any amounts attributable to a spouse or to 
property owned by a spouse): (i) the amount of any interest income received which is tax-exempt under Section 103 of the Code, (ii) the amount of 
losses claimed as a limited partner in a limited partnership (as reported on Schedule E of Form 1040), (iii) any deduction claimed for depletion under 
Section 611 et seq. of the Code, and (iv) any amount by which income from long-term capital gains has been reduced in arriving at adjusted gross 
income pursuant to the provisions of Section 1202 of the Code prior to its repeal by the Tax Reform Act of 1986. 

7 Subscribers making this election must enclose with their completed Investor Questionnaire and Purchase Agreement a detailed report from 
FINRA’s BrokerCheck website (https://brokercheck.finra.org/) (A) verifying that the Subscriber passed a Series 7, Series 65 or Series 82 exam, and 
(B) confirming that his or her license remains in good standing. 

https://brokercheck.finra.org/
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B. IF THE INVESTOR IS A TRUST, PLEASE COMPLETE THE FOLLOWING: 

Please complete a Trust Certificate (Appendix A) and submit a copy of the Trust Agreement and any amendments.  

Please note: If an investor is purchasing Interests through a trust that is a taxpaying entity, then all trustees must complete 
and execute the Investor Questionnaire on behalf of the trust and all questions concerning income, assets, and accreditation 
will pertain to the trust. If, on the other hand, the trust is not the taxpaying entity with respect to this investment (e.g., a 
grantor trust), then the person paying the tax on the trust’s income (the “taxpayer”) must complete and execute the Investor 
Questionnaire and all questions concerning income, and assets will pertain to the taxpayer. 

Please select the appropriate type of trust below and initial accordingly. 

Revocable Trusts: Please initial the statement or statements below that truthfully describe the purchaser: 

    Purchaser is a revocable trust: (1) not formed for the specific purpose of acquiring the securities 
offered; (2) with total assets in excess of $5,000,000; and (3) with the power and authority to 
execute and comply with the terms of the Purchase Agreement. 

    Purchaser is a revocable trust in which the trustee, or co-trustee, is a bank, insurance company, 
registered investment company, business development company, or small investment company. 

    Purchaser is a trust in which each grantor is either: 

(a) a natural person whose individual net worth or joint net worth with that person’s spouse, 
exceeds $1,000,000 at the time of purchasing the Interests; provided, that for purposes of 
calculating such net worth: (1) the person’s primary residence shall not be included as an 
asset; (2) indebtedness that is secured by the person’s primary residence, up to the 
estimated fair market value of the primary residence at the time of the closing of the 
person’s acquisition of the Interests, shall not be included as a liability; provided, however, 
that if the amount of such indebtedness outstanding at the time of the closing of the person’s 
acquisition of the Interests exceeds the amount of indebtedness outstanding 60 days before 
such time, other than as a result of the acquisition of the primary residence (such as, for 
example, if the person takes out a home equity loan that is not used to acquire a primary 
residence during such 60-day time frame), the amount of such new indebtedness shall be 
included as a liability; and (3) indebtedness that is secured by the person’s primary 
residence in excess of the estimated fair market value of the primary residence shall be 
included as a liability; OR 

(b) a natural person who had individual income in excess of $200,000 in each of the two most 
recent preceding full calendar years or joint income with their spouse in excess of $300,000 
in each of those years, and who has (individually or with their spouse) a reasonable 
expectation of reaching the same income level in the current year. 

Irrevocable Trusts: Please initial the statement below that truthfully describes the purchaser: 

    Purchaser is an irrevocable trust: (1) not formed for the specific purpose of acquiring the securities 
offered; (2) with total assets in excess of $5,000,000; and (3) with the power and authority to 
execute and comply with the terms of the Purchase Agreement. 

    Purchaser is a trust in which the trustee, or co-trustee, of the trust is a bank, insurance company, 
registered investment company, business development company, or small investment company. 

After completing this page, you may proceed to Section II.  
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C. IF THE INVESTOR IS AN ENTITY (CORPORATION, PARTNERSHIP, LLC, ETC.), PLEASE 
COMPLETE THE FOLLOWING: 

 
Names of Equity Owners/Signatories: Ownership Percentage (must total 100%): 
1.   
2.    
3.    
4.    

 
Type of ownership:  ☐ Corporation  ☐ Partnership  ☐ Limited Liability Company  ☐ Other: ______________ 

Corporation – If purchasing as a corporation, the investor must submit the following: (1) a copy of the corporation’s 
bylaws, with any and all amendments; (2) a completed Incumbency Certificate (Appendix B); and (3) a completed Corporate 
Resolution or Officer’s Certificate (Appendix C or Appendix D). 

Partnership – If purchasing as a partnership, the investor must submit the following: (1) a copy of the Partnership 
Agreement, with any and all amendments; and (2) a completed Partnership Resolution (Appendix E). 

Limited Liability Company – If purchasing as a limited liability company, the investor must submit the following: (1) a 
copy of the Operating Agreement, with any and all amendments; and (2) a completed LLC Resolution (Appendix F). 

Please initial the statement or statements below that truthfully describe the purchaser: 

    Purchaser is a corporation, a business trust, a partnership, a limited liability company, an Indian 
tribe, a labor union, a governmental body or fund, or an entity organized under the laws of a country 
other than the United States of America: (1) not formed for the specific purpose of acquiring the 
securities offered; (2) with total assets in excess of $5,000,000; and (3) with the power and authority 
to execute and comply with the terms of this Investor Questionnaire and Purchase Agreement. 

    Purchaser is any of the following: (1) a bank or savings and loan association or other institution 
acting in its individual or fiduciary capacity; (2) a broker or dealer; (3) an insurance company; (4) 
an investment company or a business development company under the Investment Company Act 
of 1940, as amended; (5) a private business development company under the Investment Advisers 
Act of 1940, as amended (the “Advisers Act”); or (6) a Small Business Investment Company 
licensed by the U.S. Small Business Administration. 

    Purchaser is an entity in which all the equity owners are either: 

(a) natural persons whose individual net worth or joint net worth with that person’s spouse, 
exceeds $1,000,000 at the time of purchasing the Interests; provided, that for purposes of 
calculating such net worth: (1) the person’s primary residence shall not be included as an asset; 
(2) indebtedness that is secured by the person’s primary residence, up to the estimated fair 
market value of the primary residence at the time of the closing of the person’s acquisition of 
the Interests, shall not be included as a liability; provided, however, that if the amount of such 
indebtedness outstanding at the time of the closing of the person’s acquisition of the Interests 
exceeds the amount of indebtedness outstanding 60 days before such time, other than as a result 
of the acquisition of the primary residence (such as, for example, if the person takes out a home 
equity loan that is not used to acquire a primary residence during such 60-day time frame), the 
amount of such new indebtedness shall be included as a liability; and (3) indebtedness that is 
secured by the person’s primary residence in excess of the estimated fair market value of the 
primary residence shall be included as a liability; OR 

(b) natural persons who had individual income in excess of $200,000 in each of the two most recent 
preceding full calendar years or joint income with their spouse in excess of $300,000 in each 
of those years, and who have (individually or with their spouse) a reasonable expectation of 
reaching the same income level in the current year. 
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    Purchaser is either (1) registered with the United States Securities and Exchange Commission as 
an investment adviser or an exempt reporting adviser under Section 203 of the Advisers Act; or (2) 
registered as an investment adviser or equivalent under the laws of any state of the United States 
of America. 

    Purchaser is a “rural business investment company” as defined in Section 384A of the Consolidated 
Farm and Rural Development Act, as amended. 

    Purchaser is a “family office” or “family client” (each as defined in Rule 202(a)(11)(G)-1 of the 
Advisers Act) that (1) has at least $5,000,000 in assets under management; (2) was not formed for 
the specific purpose of acquiring the securities offered; and (3) is directed by a person who has 
such knowledge and experience in financial and business matters and is capable of evaluating the 
merits and risks of purchasing Interests. 
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SECTION II – SUBSTITUTE W-9 
 
 

TO BE COMPLETED BY INDIVIDUAL/ENTITY FOR WHICH INFORMATION WILL BE REPORTED TO 
THE IRS. 

THE UNDERSIGNED CERTIFIES, under penalties of perjury that: (1) the taxpayer identification number shown below is 
true, correct and complete; (2) I am not subject to backup withholding either because I have not been notified that I am 
subject to backup withholding as a result of a failure to report all interest or distributions, or the Internal Revenue Service 
has notified me that I am no longer subject to backup withholding; (3) I am a U.S. person (including U.S. Resident Alien); 
and (4) I am exempt from Foreign Account Tax Compliance Act (“FATCA”) reporting. 
 
Taxpayer Identification No.   
 
Signature of Investor   Date   
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SECTION III – QUALIFIED INTERMEDIARY INFORMATION 

 
I (we) hereby provide the following information pertaining to my (our) Qualified Intermediary for this acquisition. I (we) 
request and authorize my (our) Qualified intermediary to furnish the Seller any information requested regarding my (our) 
Section 1031 exchange. 
 
The following Qualified Intermediary is authorized and instructed to fund all equity due to close the transaction prior to 
the scheduled closing date: 
 

Company Name:  
Exchange Coordinator:  

Address:  

City / State / Zip Code:  
Telephone No.:  
Facsimile No.:  
E-mail Address:  

 
Is escrow closed (please check one): _____ Yes _____ No 
 
Closing date of relinquished property:        
 
I (we) instruct my (our) Qualified Intermediary to wire (check only one box): 
 
☐ All funds held by the Qualified Intermediary in the qualified escrow account, which is $_____________________, 
excluding any accumulated interest and expenses that cause the amount to be less than a whole dollar (rounding up or 
down), with the understanding that these costs will be treated as boot. 
 
☐ Only $_____________________ held by the Qualified Intermediary in the qualified escrow account. 
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SIGNATURE PAGE TO INVESTOR QUESTIONNAIRE –  
ALL AUTHORIZED PERSONS MUST SIGN. 

 
 

I (we) acknowledge and agree to all of the representations and warranties contained in this Investor Questionnaire. 
 

 
Executed this ____ day of _______________, 20_____  
(Date must be completed.) 
 
If a natural person: 
 
Signature:  

Name: 
 

  
(If Joint Ownership: to be signed by joint owner.) 
 
Signature:  
  
Name:  
  
 
If not a natural person: 
  
Name of 
Trust/Entity: 

 

  
Signature:  
 
Name: 

 

  
 
Signature:  
 
Name: 

 

  
  
Signature:  
 
Name: 

 

  
  
Signature:  

Name: 
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SIGNATURE PAGE TO THE TRUST AGREEMENT OF 
CX MODE AT HYATTSVILLE, DST 

ALL AUTHORIZED PERSONS MUST SIGN THIS PAGE. 

 
The undersigned has received and reviewed, with assistance from such legal, tax, investment, and other advisors 

and skilled persons as the undersigned has deemed appropriate, the Amended and Restated Trust Agreement of CX Mode 
at Hyattsville, DST, dated October 20, 2022 (the “Trust Agreement”), as may be further amended or supplemented from 
time to time, and hereby covenants and agrees to be bound by the Trust Agreement. 
 
ON BEHALF OF OR BY INDIVIDUAL INVESTOR(S): 
 
    
Signature Investor #1 Signature Investor #2 
 
    
Print Name Print Name 
 
    
Signature Investor #3 Signature Investor #4 
 
    
Print Name Print Name 
 
 
ON BEHALF OF OR BY OTHER ENTITY (trust, corporation, partnership, limited liability company): 
 
 
NAME OF TRUST/ENTITY:   
 
    
Signature of Trustee/Equity Owner Signature of Trustee/Equity Owner 
 
    
Print Name / Title Print Name / Title 
 
    
Signature of Trustee/Equity Owner Signature of Trustee/Equity Owner 
 
    
Print Name / Title  Print Name / Title 
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APPENDIX A – TRUST CERTIFICATE 
NOTE: TO BE COMPLETED ONLY BY THOSE INVESTORS  

INVESTING THROUGH A TRUST. 
 
1.  The title of the Trust to which this Certificate applies is:   

2. The date of the Trust Agreement is:   

3. The date of the last amendment to the Trust Agreement (if any) is:   

4. The grantor(s) or testator(s) of the Trust is/are:   

5. The Seller has the authority to accept orders and other instructions relative to the Trust account from designated 
trustees, who are: 

       
Trustee Name (please print)  Date of Birth  Trustee Name (please 

print) 
 Date of Birth 

       
Trustee Name (please print)  Date of Birth  Trustee Name (please 

print) 
 Date of Birth 

 
6. Please select one of the following three options: 

☐ The trustee(s) listed above may act independently as provided in the Trust Agreement, and the execution 
by any one trustee can bind the Trust. 

☐ The trustees listed above may act as a majority as provided in the Trust Agreement. 

☐ The trustee(s) listed above must act unanimously as provided in the Trust Agreement, and the execution or 
authorization of all of the trustees is required to bind the Trust. 

7.  The undersigned, constituting all of the trustee(s) of the Trust, hereby certify as follows: 

a) A true and correct copy of the Trust Agreement is attached hereto and that, as of the date hereof, the Trust 
Agreement has not been amended (except as to any attached amendments) or revoked and is still in full 
force and effect. 

b) As the trustee(s) of the Trust, we have determined that the investment in, and purchase of Interests in CX 
Mode at Hyattsville, DST is authorized by the terms of the Trust Agreement and is of benefit to the Trust, 
and we have determined to make such investment on behalf of the Trust. 

c) We, the trustees, jointly and severally, indemnify CX Mode at Hyattsville, DST and hold CX Mode at 
Hyattsville, DST harmless from and against any liability relating to effecting any orders, transactions, 
instructions or directions given by any individuals listed in this Certificate. 

 All trustees must sign and date below.  
 

       

Trustee Signature  Date  Trustee Signature  Date 
       

Trustee Signature  Date  Trustee Signature  Date 
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APPENDIX B – INCUMBENCY CERTIFICATE 
NOTE: TO BE COMPLETED ONLY BY THOSE INVESTORS 

INVESTING THROUGH A CORPORATION. 
 
 
  

Name of Corporation 
 
 

  
State of Incorporation 

 
The undersigned hereby certifies that the following persons are the duly elected directors and officers, respectively, of 
_____________________________________, a/an ___________________________ corporation. 
 
 
  Director   Director 

  Director   Director 

  Director   Director 

  President   Vice President 

  Treasurer   Secretary 

Dated effective      , 20_____ 

         a/an 

         corporation 

 By:        

  
Name:        
 
 
Title:        
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APPENDIX C – CORPORATE RESOLUTION 
NOTE: TO BE COMPLETED ONLY BY THOSE INVESTORS  

INVESTING THROUGH A CORPORATION. 
ADDITIONAL NOTE: APPENDIX D MAY BE PROVIDED  

AS AN ALTERNATIVE TO THIS APPENDIX C. 
 
The undersigned, being all the members of the Board of Directors (the “Board of Directors”) of 
_______________________________________, a/an _____________________________ corporation (the 
“Corporation”), hereby adopt the following preambles and resolutions: 

WHEREAS, the Corporation desires to purchase an interest in CX Mode at Hyattsville, DST (the “Investment”); 

WHEREAS, that the Corporation is authorized to execute and deliver all documents relating to the Investment; and 

WHEREAS, the Board of Directors believes it to be in the best interest of the Corporation to make the Investment and 
execute any documents related thereto. 

NOW THEREFORE, BE IT RESOLVED, that the Investment is hereby approved, confirmed and ratified by the Board 
of Directors in all respects; 

FURTHER RESOLVED, that ________________________________, an officer of the Corporation (“Officer”), is 
hereby authorized and directed to execute, deliver and perform those agreements and documents related to the Investment, 
in the name and on behalf of the Corporation, with such changes therein and additions thereto as the Officer may deem 
necessary, appropriate or advisable to effect the transactions contemplated by the foregoing resolution;  

FURTHER RESOLVED, that the Officer is hereby authorized and directed to execute, deliver and perform all further 
instruments and documentation and to take all other actions, in the name and on behalf of the Corporation, as it may deem 
convenient or proper to carry out the Investment; and 

FURTHER RESOLVED, that any action heretofore taken and all documentation heretofore delivered by the Corporation 
or the Officer in furtherance of the Investment and foregoing resolutions are hereby ratified and confirmed in all respects. 

Dated effective _________________, 20____ 
 

  
Director (signature) 

  
Director (signature) 

 
  
Director (signature) 

 
  
Director (signature) 

 
  
Director (signature) 

 
  
Director (signature) 
 

 
 

Being all of the Directors of the Corporation 
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APPENDIX D – OFFICER’S CERTIFICATE 
NOTE: TO BE COMPLETED ONLY BY THOSE INVESTORS  

INVESTING THROUGH A CORPORATION. 
ADDITIONAL NOTE: APPENDIX C MAY BE PROVIDED  

AS AN ALTERNATIVE TO THIS APPENDIX D. 
 
The undersigned, ________________________________________, hereby certifies that: 

1. ________________________________________ is the ________________________________ of 
____________________________________________, a/an _________________________ corporation 
(“Corporation”), and has personal knowledge of the matters set forth herein. 

2. This Certificate is executed to evidence the approval and consent of the Corporation to purchase an interest in CX 
Mode at Hyattsville, DST (the “Investment”). 

3. The undersigned acknowledges that the Corporation is authorized to execute and deliver all documents relating to 
the Investment. 

4. Pursuant to the organizational documents of the Corporation, the specific consent or approval of the Board of 
Directors of the Corporation is not necessary for the consummation of the Investment. 

5. The undersigned acting alone has the authority, pursuant to the organizational documents of the Corporation, to 
execute all documents related to the Investment.  

6. This Certificate may be relied upon by CX Mode at Hyattsville, DST and its affiliates. 

 

Dated effective  , 20_____ 

By:   

Name:   
 
 
Title:   
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APPENDIX E – PARTNERSHIP RESOLUTION 
NOTE: TO BE COMPLETED ONLY BY THOSE INVESTORS  

INVESTING THROUGH A PARTNERSHIP. 

 
The undersigned, being all the partners (the “Partners”) of __________________________________, a/an 
______________________________ partnership (the “Partnership”), hereby adopt the following preambles and 
resolutions: 

WHEREAS, the Partnership desires to purchase an interest in CX Mode at Hyattsville, DST (the “Investment”); 

WHEREAS, that the Partnership is authorized to execute and deliver all documents relating to the Investment; and 

WHEREAS, the Partners believe it to be in the best interest of the Partnership to make the Investment and execute any 
documents related thereto. 

NOW THEREFORE, BE IT RESOLVED, that the Investment is hereby approved, confirmed and ratified by the Partners 
in all respects; 

FURTHER RESOLVED, that ______________________________, an agent of the Partnership (“Authorized Person”), 
is hereby authorized and directed to execute, deliver and perform those agreements and documents related to the Investment, 
in the name and on behalf of the Partnership, with such changes therein and additions thereto as the Authorized Person may 
deem necessary, appropriate or advisable to effect the transactions contemplated by the foregoing resolution;  

FURTHER RESOLVED, that the Authorized Person is hereby authorized and directed to execute, deliver and perform all 
further instruments and documentation and to take all other actions, in the name and on behalf of the Partnership, as it may 
deem convenient or proper to carry out the Investment; and 

FURTHER RESOLVED, that any action heretofore taken and all documentation heretofore delivered by the Partnership 
or the Authorized Person in furtherance of the Investment and foregoing resolutions are hereby ratified and confirmed in all 
respects. 

Dated effective ____________________, 20______ 
 

  
Partner (signature) 

  
Partner (signature) 

 
  
Partner (signature) 

 
  
Partner (signature) 

 
  
Partner (signature) 

 
  
Partner (signature) 
 

 
 

Being all of the Partners of the Partnership 
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APPENDIX F – LIMITED LIABILITY COMPANY RESOLUTION 
NOTE: TO BE COMPLETED ONLY BY THOSE INVESTORS  
INVESTING THROUGH A LIMITED LIABILITY COMPANY. 

 
The undersigned, being all the members (the “Members”) of ______________________________________, a/an 
____________________________ limited liability company (the “LLC”), hereby adopt the following preambles and 
resolutions: 

WHEREAS, the LLC desires to purchase an interest in CX Mode at Hyattsville, DST (the “Investment”); 

WHEREAS, that the LLC is authorized to execute and deliver all documents relating to the Investment; and 

WHEREAS, the Members believe it to be in the best interest of the LLC to make the Investment and execute any documents 
related thereto. 

NOW THEREFORE, BE IT RESOLVED, that the Investment is hereby approved, confirmed and ratified by the 
Members in all respects; 

FURTHER RESOLVED, that ___________________________________, an agent of the LLC (“Authorized Person”), 
is hereby authorized and directed to execute, deliver and perform those agreements and documents related to the Investment, 
in the name and on behalf of the LLC, with such changes therein and additions thereto as the Authorized Person may deem 
necessary, appropriate or advisable to effect the transactions contemplated by the foregoing resolution;  

FURTHER RESOLVED, that the Authorized Person is hereby authorized and directed to execute, deliver and perform all 
further instruments and documentation and to take all other actions, in the name and on behalf of the LLC, as it may deem 
convenient or proper to carry out the Investment; and 

FURTHER RESOLVED, that any action heretofore taken and all documentation heretofore delivered by the LLC or the 
Authorized Person in furtherance of the Investment and foregoing resolutions are hereby ratified and confirmed in all 
respects. 

Dated effective ____________________, 20________ 
 

  
Member (signature) 

  
Member (signature) 

 
  
Member (signature) 

 
  
Member (signature) 

 
  
Member (signature) 

 
  
Member (signature) 
 

 
 

Being all of the Members of the LLC 
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PURCHASE AGREEMENT 

PURCHASE AGREEMENT OF CX MODE AT HYATTSVILLE, DST 

Up to $73,433,727 of Interests  

THIS PURCHASE AGREEMENT (the “Purchase Agreement”) is made by and between CX Mode at Hyattsville, 
DST, a Delaware statutory trust (the “Seller”) and the undersigned, with reference to the facts set forth below. 

RECITALS 

A. The Seller owns the apartment community known as “The Mode at Hyattsville” located in Hyattsville, Maryland, 
as more particularly described on Exhibit A attached hereto (the “Property”). The Seller obtained a loan, secured by the 
Property, in the original principal amount of $57,184,000 from Berkeley Point Capital LLC d/b/a Newmark under the 
Federal National Mortgage Association Delegated Underwriting and Servicing Program.  

B. The Seller is offering (the “Offering”) to sell to certain qualified, accredited investors pursuant to that certain 
confidential private placement memorandum, dated December 13, 2022 (as amended and supplemented from time to time, 
the “Private Placement Memorandum”), beneficial ownership interests in the Seller (the “Interests”). 

C. The Seller desires to sell and the undersigned desires to buy the Interests on the terms and conditions set forth in 
the Private Placement Memorandum. This sale will be made pursuant to the Private Placement Memorandum. 

NOW, THEREFORE, in consideration of the mutual agreements set forth herein and for other valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as set forth below. 

1. Purchase of Interests. The undersigned, intending to be legally bound, hereby irrevocably offers to purchase 
$_________________ worth of Interests in the Seller. The Interests are being purchased pursuant to the terms and conditions 
of the Private Placement Memorandum, receipt of which is hereby acknowledged. Terms not defined herein shall have the 
same meanings as in the Private Placement Memorandum. 

2. Amount and Method of Payment. Payment for the Interests purchased hereunder is to be made by either wiring the 
funds from the qualified escrow account or by delivering to Carter Exchange Fund Management Company, LLC or another 
mutually agreed upon escrow party, in person or by mail, a check made payable to “CX Mode at Hyattsville, DST” for the 
aggregate purchase price of the Interests. The minimum amount of Interests that a prospective Investor completing an 
Internal Revenue Code Section 1031 (“Section 1031”) tax-deferred exchange will be required to purchase is $100,000, and 
the minimum amount of Interests that a prospective Investor completing a cash investment will be required to purchase is 
$25,000, in either case unless the Seller waives such requirement. If the purchase of an Interest is part of a Section 1031 
tax-deferred exchange, payment shall be coordinated through the undersigned’s qualified intermediary who holds the 
undersigned’s exchange proceeds from the relinquished property.  

3. Acceptance and Closing of Purchase. The undersigned understands and agrees that the Seller, in its sole discretion, 
reserves the right to accept or reject this or any other offer to purchase for the Interests in whole or in part. If this offer to 
purchase is rejected in whole or in part, or if the Seller terminates the Offering for any reason, the Seller will promptly return 
the applicable portion of the purchase price. This Purchase Agreement shall thereafter have no force or effect with respect 
to the rejected portion of the purchase of Interests. If the Seller does not accept a Purchase Agreement within 30 days of its 
submission, then it shall be deemed rejected. In such an event, the Seller will promptly return the full amount of funds sent. 

4. Representations and Warranties of the Seller. The Seller hereby acknowledges, represents and warrants that:  

(a) Status. The Seller is a validly formed and existing statutory trust under the laws of the State of Delaware. 

(b) Issuance. When issued, authenticated and delivered by the Seller and paid for by the undersigned pursuant 
to the provisions of this Purchase Agreement and of the Seller’s Amended and Restated Trust Agreement, 
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as amended or restated from time to time (the “Trust Agreement”), the undersigned’s Interests will be 
duly and validly issued and outstanding and entitled to the benefits provided by the Trust Agreement, except 
as such enforceability may be limited by the effect of (i) bankruptcy, insolvency, reorganization, 
receivership, moratorium or other similar laws affecting the enforcement of the rights of creditors generally, 
and (ii) general principles of equity, whether enforcement is sought in a proceeding in equity or at law. 

5. Representations and Warranties of the Undersigned. The undersigned hereby acknowledges, represents and 
warrants that:  

(a) The Interests offered by the Private Placement Memorandum have not been registered under the Securities 
Act of 1933, as amended (the “Securities Act”), or under the laws of any state, and are being offered and 
sold in reliance on exemptions from the provisions of the Securities Act and applicable state law. The 
Interests have not been approved or disapproved by the Securities and Exchange Commission, any state 
securities commission or any other regulatory authority, nor have any of the foregoing authorities passed 
upon, or endorsed the merits of, the offering or the accuracy or adequacy of the Private Placement 
Memorandum. The undersigned hereby further acknowledges, represents and warrants that: 

(i) the undersigned has received the Private Placement Memorandum, has carefully reviewed it and 
understands the information contained therein and information otherwise provided in writing by the Seller relating 
to this investment; 

(ii) the undersigned acknowledges that all documents, records and books pertaining to this investment 
(including, without limitation, the Private Placement Memorandum) have been made available for inspection to the 
undersigned or the undersigned’s agents or advisors; 

(iii) the undersigned, either directly or through advisors, has had a reasonable opportunity to ask 
questions of and receive information and answers from a person or persons acting on behalf of the Seller concerning 
the Offering and, as the undersigned may deem necessary, to verify the information contained in the Private 
Placement Memorandum, and all questions have been answered and all such information has been provided to the 
full satisfaction of the undersigned; 

(iv) no oral or written representations have been made or oral or written information furnished to the 
undersigned or his or her advisor(s) in connection with the Offering that were in any way inconsistent with the 
information stated in the Private Placement Memorandum; 

(v) the undersigned is not purchasing the Interests as a result of or subsequent to, any advertisement, 
article, notice or other communication published in any newspaper, magazine or similar media or broadcast over 
television or radio, or presented at any seminar or meeting; 

(vi) the undersigned qualifies as an “accredited investor,” as defined in Rule 501(a) of Regulation D 
under the Securities Act; 

(vii) the undersigned is not purchasing the Interests on behalf of any tax-exempt entity, including but 
not limited to any qualified employee pension or profit sharing trust, any individual retirement account, Simple 
401k plan, annuity or charitable remainder trust; 

(viii) the undersigned’s overall commitment to investments that are not readily marketable is not 
disproportionate to the undersigned’s net worth and the undersigned’s investment in the Interests will not cause the 
overall commitment to become disproportionate to the undersigned’s net worth; 

(ix) the undersigned has reached the age of majority, has adequate net worth and means of providing 
for the undersigned’s current needs and personal contingencies, is able to bear the substantial economic risks of an 
investment in the Interests for an indefinite period of time, has no need for liquidity in such investment and, at the 
present time, could afford a complete loss of such investment; 
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(x) the undersigned has the requisite knowledge and experience in financial and business matters so as 
to enable the undersigned to use the information made available to evaluate the merits and risks of an investment 
in the Interests and to make an informed decision; 

(xi) the undersigned is acquiring the Interests solely for his or her own account as principal, for 
investment purposes only and not with a view to the resale or distribution thereof in whole or in part, and no other 
person has a direct or beneficial interest in the Interests purchased by the undersigned;  

(xii) the undersigned will not sell or otherwise transfer his or her Interests without complying with all 
applicable laws and fully understands and agrees that he or she must bear the economic risk of his or her purchase 
for an indefinite period of time because, among other reasons, the Interests may not be readily transferable; and 

(xiii) the undersigned’s assets have not been the subject of any proceeding under any matter relating to 
bankruptcy, insolvency, reorganization, conservatorship, arrangement, adjustment, winding-up, liquidation, 
dissolution, composition or other relief with respect to its debts or debtors (“Creditor Rights Laws”) during the 
ten (10) years prior to the date hereof, nor has the undersigned sought the protection of any Creditors Rights Laws 
during the ten (10) years prior to the date hereof. The foregoing representation with regard to this paragraph also 
are applicable to the undersigned’s affiliates which the undersigned owns or controls, including any individual, 
corporation, partnership, joint venture, limited liability company, estate, trust, unincorporated association and any 
fiduciary acting in such capacity on behalf of any of the foregoing, and further including any such entity in which 
the undersigned or its affiliate is an officer or director. 

(b) The undersigned recognizes that the purchase of the Interests involves a number of significant risks and 
other factors relating to the structure and objectives of the Seller as described in the Private Placement 
Memorandum under the heading “Risk Factors” and that there can be no assurance that the Seller will 
achieve its objectives. In addition, the undersigned acknowledges that:  

(i) no federal or state agency has passed upon the adequacy of the information presented to the 
undersigned or made any finding or determination as to the fairness of this investment; and  

(ii) there is no established market for the Interests and a public market for the Interests may never 
develop. 

(c) The undersigned understands that the Seller has not obtained a specific Private Letter ruling from 
the Internal Revenue Service (“IRS”) addressing the treatment of the Interests in this Offering for 
income tax purposes, including but not limited to whether an Interest is “of like kind” to real estate 
for purposes of Section 1031 or is “similar or related in service or use” to involuntarily converted 
property of the undersigned for purposes of Internal Revenue Code section 1033 (“Section 1033”). 
In addition, the undersigned understands that the tax consequences of an investment in the Interests, 
especially the qualification of the transaction under Section 1031 or Section 1033 of the Code and the 
related rules, are complex and vary with the facts and circumstances of each individual. Therefore, 
the undersigned represents and warrants that he or she: (1) has independently obtained advice from 
legal counsel and/or accountants about a tax-deferred exchange under Section 1031 or a conversion 
under Section 1033 and applicable state laws, including, without limitation, whether the acquisition 
of an Interest may qualify as part of a tax-deferred exchange or involuntary conversion, and he or 
she is relying on such advice; (2) understands that the Seller has not obtained a ruling from the IRS 
addressing the treatment of the Interests in this Offering for income tax purposes, including but not 
limited to whether an Interest is “of like kind” to real estate for purposes of Section 1031 or is “similar 
or related in service or use” to involuntarily converted property of the undersigned for purposes of 
Section 1033; (3) understands that the tax consequences of an investment in an Interest, especially 
the treatment of the transaction under Section 1031 and the related Section 1031 exchange rules, or 
under Section 1033 and its underlying rules, are complex and vary with the facts and circumstances 
of each individual purchaser; and (4) understands that the opinion of Baker & McKenzie LLP, as 
special tax counsel to the Seller, is only Baker & McKenzie LLP’s view of the anticipated tax 
treatment, and there is no guarantee that the IRS will agree with such opinion. 
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(d) If the undersigned is purchasing the Interests in a representative or fiduciary capacity, e.g., serving as a 
qualified intermediary, the representations and warranties contained herein (and in any other written 
statement or document delivered to the Seller in connection herewith) shall be deemed to have been made 
on behalf of the person or persons for whom the Interests are being purchased. 

(e) All information furnished to the Seller by the undersigned is correct and complete as of the date of this 
Purchase Agreement, and the undersigned will immediately furnish revised or corrected information to the 
Seller if there should be any material change in this information prior to the Seller completing the Offering. 

(f) Within five days after receipt of a request from the Seller, the undersigned hereby agrees to provide such 
information and to execute and deliver such documents as may be reasonably necessary to comply with any 
and all laws and ordinances to which the Seller is subject. 

(g) The undersigned has not distributed the Private Placement Memorandum to anyone other than his or her 
advisors, if any, and no one other than the undersigned and his or her advisors, if any, has used the Private 
Placement Memorandum. 

(h) The foregoing representations, warranties and agreements, together with all other representations and 
warranties made or given by the undersigned to the Seller in any other written statement or document 
delivered in connection with the Offering shall be true and correct in all respects on and as of the date the 
purchase is accepted as if made on that date. If more than one person is signing this Purchase Agreement, 
each representation, warranty and undertaking herein shall be the joint and several representation, warranty 
and undertaking of each such person. 

6. Additional Representations and Warranties – Section 1031 Exchanges. The following additional representations 
and warranties apply only to those investors purchasing Interests as part of a Section 1031 tax-deferred exchange.  

(a) The undersigned hereby acknowledges, represents and warrants that the undersigned’s rights under this 
Purchase Agreement may be assigned to his, her or its qualified intermediary (the “Qualified 
Intermediary”) for the purpose of completing a Section 1031 exchange. 

(b) The Seller hereby acknowledges, represents and warrants that: 

(i) It is the intent of the undersigned to effect a Section 1031 tax-deferred exchange, which will not 
delay the closing or cause additional expense to the Seller.  

(ii) The Seller will cooperate with the undersigned and his, her or its Qualified Intermediary in a 
manner necessary to complete the Section 1031 tax-deferred exchange. 

7. Additional Information. The undersigned hereby acknowledges and agrees that the Seller may make such further 
inquiry and obtain such additional information as it may deem appropriate with regard to the suitability of the undersigned. 

8. Authorization. The undersigned releases to the Seller and those third party vendors retained to conduct credit and 
background evaluations in accordance with the questions contained in the Investor Questionnaire (the “Vendors”) any 
information regarding the undersigned’s employment status, bank account records, mortgage or other current or prior credit, 
collection accounts, rental history, state and federal tax liens, state and federal crimes, state and federal civil litigation and 
bankruptcy, and state and county UCC (Uniform Commercial Code) searches. As part of such authorization, the undersigned 
hereby authorizes the Seller’s release of such information to the Vendors. This information is for the confidential use of the 
Seller and the Vendors only. 

9. Indemnification. The undersigned agrees to indemnify and hold harmless the Seller and the Seller’s Signatory 
Trustee and their respective officers, directors, employees, beneficiaries, trustees, and agents (the “Indemnified Parties”) 
against any and all loss, liability, claim, damage and expense whatsoever (including reasonable attorneys’ fees) arising out 
of or based upon any false representation or warranty or breach or failure by the undersigned to comply with any covenant 
or agreement made by the undersigned herein, or in any other document furnished by the undersigned to any of the foregoing 
in connection with this transaction. This indemnification includes, but is not limited to, any damages, losses, liabilities, costs 
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and expenses (including reasonable attorneys’ fees) incurred by the Indemnified Parties in investigating, preparing or 
defending against any alleged violation of federal or state securities laws which is based upon or related to any untruth or 
inaccuracy of any of the representations, warranties or agreements contained herein or in any other documents the 
undersigned has furnished to any of the foregoing in connection with this transaction. 

10. Irrevocability; Binding Effect. The undersigned hereby acknowledges and agrees that, except as provided under 
applicable state law and Section 3 of the Purchase Agreement, the purchase hereunder is irrevocable and may not be 
canceled, terminated or revoked and that this Purchase Agreement shall survive the death or disability of the undersigned 
and shall be binding upon and inure to the benefit of the parties and their heirs, executors, administrators, successors, legal 
representatives and assigns. 

11. Modifications. Neither this Purchase Agreement nor any provision hereof shall be waived, modified, discharged or 
terminated except by an instrument in writing signed by the party against whom any such waiver, modification, discharge 
or termination is sought. 

12. Notices. Any notice, demand or other communication that any party hereto may be required, or may elect, or give 
to any other party hereunder shall be sufficiently given if: (1) deposited, postage prepaid, in a United States mailbox, 
stamped registered or certified mail, return receipt requested, or with an established and reputable overnight delivery service, 
addressed to CX Mode at Hyattsville, DST, 4890 West Kennedy Boulevard, Suite 200, Tampa, Florida 33609, Attn: 
Investor Relations, or to the undersigned purchaser at the address set forth on the signature page of the Investor 
Questionnaire or such other address as the parties may agree; or (2) delivered personally at such address. 

13. Counterparts; Signatures. This Purchase Agreement, the related Investor Questionnaire and supporting documents 
may be executed and delivered (including by facsimile transmission or portable document format (PDF)) in one or more 
counterparts, and by the different parties hereto in separate counterparts, each of which when executed shall be deemed to 
be an original, but all of which taken together shall constitute one and the same Purchase Agreement, Investor Questionnaire 
or other document, as applicable. 

14. Entire Agreement. This Purchase Agreement contains the entire agreement of the parties with respect to the subject 
matter hereof and there are no representations, covenants or other agreements except as stated or referred to herein. The 
undersigned acknowledges that it participated in, or had the meaningful opportunity to participate in, the negotiations and 
drafting of this Purchase Agreement. In the event an ambiguity or question of intent or interpretation arises, the undersigned 
agrees that this Purchase Agreement shall be construed to be the product of meaningful negotiations between the 
undersigned and the Seller, and no presumption or burden of proof shall arise favoring or disfavoring either one of them by 
virtue of the authorship of any of the provisions of this Purchase Agreement. 

15. Severability. Each provision of this Purchase Agreement is intended to be severable from every other provision, 
and the invalidity or illegality of any portion hereof shall not affect the validity or legality of the remainder hereof. 

16. Assignability. This Purchase Agreement is not transferable or assignable by the undersigned except to a qualified 
intermediary in the case of a Section 1031 tax-deferred exchange. 

17. Applicable Law. This Purchase Agreement shall be governed by and construed in accordance with the laws of the 
State of Delaware as applied to residents of that state executing contracts wholly to be performed in that state. 

18. Choice of Jurisdiction. The undersigned agrees that any action or proceeding arising, directly, indirectly, or 
otherwise, in connection with, out of, or from this Purchase Agreement, and breach thereof, or any transaction covered 
hereby shall be resolved, whether by arbitration or otherwise, within Hillsborough County, Florida. The parties further agree 
that any such relief whatsoever in connection with this Purchase Agreement shall be commenced exclusively in the United 
States federal or state courts, or if possible before an arbitral body, located within Hillsborough County, Florida. 

19. Reimbursement. If any action or other proceeding, other than arbitration, is brought to enforce this Purchase 
Agreement or because of an alleged dispute, breach, default or misrepresentation in connection with any of the provisions 
of this Purchase Agreement, the successful or prevailing party or parties shall be entitled to recover reasonable attorney’s 
fees and other costs incurred in the action or proceeding in addition to any other relief to which they may be entitled. 
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20. Certificates of Non-Foreign Status. Under penalties of perjury, the undersigned declares that, to the best of his or 
her knowledge and belief the following statements are true, correct and complete: (1) that the undersigned is not a foreign 
person for purposes of U.S. income taxation (i.e., he or she is not a nonresident alien, nor executing this document as an 
officer of a foreign corporation, as a partner in a foreign partnership, or as a fiduciary of a foreign employee benefit plan, 
foreign trust or foreign estate); (2) that the following information contained elsewhere in the Purchase Agreement or the 
Investor Questionnaire is true, correct and complete: the U.S. taxpayer identification number (i.e., social security number), 
and the home address; and (3) that the undersigned agrees to inform the Seller promptly if the undersigned becomes a 
nonresident alien (in the case of an individual) or other foreign person (in case of an entity) during the three years 
immediately following the date hereof. 

21. Certification regarding Securities Laws. By signing below, the undersigned certifies that he or she has read and 
understands the following additional considerations: The Interests have not been approved or disapproved by the 
Securities and Exchange Commission, any state securities commission or other regulatory authority, nor have any 
of the foregoing authorities passed upon or endorsed the merits of this Offering or the accuracy or adequacy of the 
Private Placement Memorandum. Any representation to the contrary is unlawful. The Interests offered hereby are 
subject to investment risk, including the possible loss of principal. 

[Signatures on the Following Page] 
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I (we) acknowledge and agree to all of the representations and warranties contained in this Purchase Agreement. 

SELLER       BUYER 

Executed this ____ day of _______________, 20___  Executed this ____ day of _______________, 20___ 
(Date must be completed.) 

CX MODE AT HYATTSVILLE, DST, a Delaware   If a natural person: 
Statutory Trust 

By: CX Mode at Hyattsville Manager, LLC, a    Signature:        
Delaware limited liability company, its Manager and  
Signatory Trustee      Name:         

        (If Joint Ownership: to be signed by joint owner.) 

By:         Signature:        

Name:         Name:         

 

        If not a natural person: 

        Name of Trust/Entity:       

        Signature:        

        Name:         

 

        Signature:        

        Name:         

 

        Signature:        

        Name:         

 

        Signature:        

        Name:         

 



 

EXHIBIT A TO PURCHASE AGREEMENT 
LEGAL DESCRIPTION OF THE PROPERTY 

 
LEGAL DESCRIPTION OF THE PROPERTY 

All that certain lot or parcel of land together with all improvements thereon located and being in the County of Prince 
Georges, MD and being more particularly described as follows:  

BEING KNOWN AND DESIGNATED AS “PARCEL A", AS DESCRIBED ON A PLAT ENTITLED "PRINCE 
GEORGE’S PLACE. LLC", RECORDED AMONG THE LAND RECORDS OF PRINCE GEORGE’S COUNTY, 
MARYLAND IN PLAT BOOK REP 209 AT FOLIO 42.  

BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS:  

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHERLY RIGHT-OF-WAY LIMITS OF EAST-
WEST HIGHWAY, MD RTE. 410 (A VARIABLE WIDTH RIGHT-OF-WAY), WITH THE WESTERLY RIGHT-OF-
WAY LIMITS OF TOLEDO TERRACE (A VARIABLE WIDTH RIGHT-OF-WAY) AND RUNNING THENCE WITH 
SAID NORTHERLY RIGHT-OF-WAY LIMITS OF EAST-WEST HIGHWAY, MD RTE. 410, THE FOLLOWING TWO 
COURSES AND DISTANCES:  

1. NORTH 86 DEGREES - 26 MINUTES - 12 SECONDS WEST, 370.55 FEET TO A POINT, THENCE;  

2. CONTINUING 409.01 FEET ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A RADIUS OF 5,669.58 
FEET, A CENTRAL ANGLE OF 04 DEGREES - 08 MINUTES - 00 SECONDS AND A CHORD BEARING AND 
DISTANCE OF NORTH 84 DEGREES - 22 MINUTES - 12 SECONDS WEST. 408.92 FEET TO A POINT, THENCE 
LEAVING SAID NORTHERLY RIGHT-OF-WAY LIMITS AND WITH THE DIVISION LINE BETWEEN THE 
LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE EAST AND THE LANDS OF 
THE MARYLAND NATIONAL CAPITAL PARK AND PLANNING COMMISSION (LIBER 10812 AT FOLIO 242), 
ON THE WEST, THENCE WITH SAID DIVISION LINE;  

3. NORTH 08 DEGREES - 15 MINUTES - 48 SECONDS EAST, 369.01 FEET TO AN IRON PIPE FOUND MARKING 
THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH THE DIVISION LINE BETWEEN SAID LANDS 
OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE SOUTH AND THE LANDS OF THE 
MARYLAND NATIONAL CAPITAL PARK AND PLANNING COMMISSION (LIBER 9912 AT FOLIO 328), ON THE 
NORTH, THENCE WITH SAID DIVISION LINE THE FOLLOWING TWO COURSES AND DISTANCES;  

4. SOUTH 77 DEGREES - 52 MINUTES - 08 SECONDS EAST, 566.23 FEET TO AN IRON BAR WITH CAP FOUND, 
THENCE;  

5. CONTINUING NORTH 27 DEGREES - 46 MINUTES -08 SECONDS EAST, 270.00 FEET TO AN IRON PIPE 
FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH THE DIVISION LINE 
BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE WEST AND 
THE LANDS OF CONTEE COMPANY, ET AL. (LIBER 2301 AT FOLIO 278), ON THE EAST, THENCE WITH SAID 
DIVISION LINE;  

6. SOUTH 21 DEGREES - 13 MINUTES - 52 SECONDS EAST, 360.14 FEET TO AN IRON PIPE FOUND IN THE 
WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THENCE WITH SAID WESTERLY RIGHT-OF-
WAY LIMITS OF TOLEDO TERRACE, THE FOLLOWING THREE COURSES AND DISTANCES; 

7. 89.34 FEET ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 1,496.82 FEET, A CENTRAL 
ANGLE OF 03 DEGREES - 25 MINUTES - 11 SECONDS AND A CHORD BEARING AND DISTANCE OF SOUTH 
05 DEGREES - 16 MINUTES - 26 SECONDS WEST, 89.33 FEET TO A POINT, THENCE;  

8. CONTINUING SOUTH 03 DEGREES - 33 MINUTES - 57 SECONDS WEST, 78.18 FEET TO A POINT, THENCE;  

9. CONTINUING SOUTH 58 DEGREES - 01 MINUTES - 07 SECONDS WEST, 86.03 FEET TO THE PLACE OF 
BEGINNING.  



 

CONTAINING 296,477 SQUARE FEET OR 6.806 ACRES, MORE OR LESS AND BEING DEPICTED ON THAT 
CERTAIN ALTA/ACSM LAND TITLE SURVEY PREPARED BY CONTROL POINT ASSOCIATES, INC., DATED 
NOVEMBER 18, 2002, AND LAST UPDATED OR REVISED AUGUST 2, 2006, BEARING THE SEAL OF KEVIN F. 
STEINHILBER, MARYLAND REGISTERED PROPERTY LINE SURVEYOR NO. 88.  

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN WOODLAND CONSERVATION/OFFSITE 
MITIGATION PROGRAM ACREAGE TRANSFER CERTIFICATE, RECORDED IN LIBER 28456 AT FOLIO 68, 
AMONG THE LAND RECORDS OF PRINCE GEORGE'S COUNTY, MARYLAND.  

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN WOODLAND CONSERVATION EASEMENT 
FOR WOODLAND MITIGATION BANKING PROPERTIES (INDIVIDUAL EASEMENT), RECORDED IN LIBER 
30386 AT FOLIO 538, AMONG THE LAND RECORDS OF PRINCE GEORGE'S COUNTY, MARYLAND. 

  



 

CONSENT OF SPOUSE 
(FOR INDIVIDUAL PURCHASERS IN COMMUNITY PROPERTY STATES, WHICH ARE 

CURRENTLY ALASKA, ARIZONA, CALIFORNIA, IDAHO, LOUISIANA, NEVADA, 
NEW MEXICO, TEXAS, WASHINGTON AND WISCONSIN) 

 
 

I,   [print name], spouse of   [print name], 
have read and hereby approve of the Investor Questionnaire and Purchase Agreement for CX Mode at Hyattsville, DST (the 
“Purchase Agreement”), which my spouse has signed. I hereby appoint my spouse as my attorney-in-fact with respect to 
the exercise of any rights related to a purchase of any such Interests and agree to be bound by the provisions of the Purchase 
Agreement and any other documents related to the purchase of any such Interests (collectively, the “Purchase Documents”) 
insofar as I may have any rights in said Purchase Documents or any property or interest subject thereto under the community 
property laws of the State of ____________________________ or similar laws relating to marital property in effect in the 
state of our residence as of the date of signing of the Purchase Agreement and/or the Purchase Documents. 

 

Signature:  Date:  

Print Name:  
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ASSET MANAGEMENT AGREEMENT 

THIS ASSET MANAGEMENT AGREEMENT (“Agreement”) is made as of October 20, 2022 
by and between CX Mode at Hyattsville, DST, a Delaware statutory trust (the “Trust”) and CX Mode at 
Hyattsville Manager, LLC, a Delaware limited liability company (the “Asset Manager”). 

RECITALS 

A. The Trust is or is to become the owner of a multifamily property described on Exhibit A 
attached hereto (the “Property”). 

B. CX Mode at Hyattsville Leaseco, LLC, the master tenant of the Property and an affiliate 
of the Trust, has or will enter into a property management agreement (the “Property Management 
Agreement”) with Allegiant Management, LLC d/b/a Allegiant – Carter Management, LLC (the 
“Property Manager”) pursuant to which the Property Manager will manage and operate the Property.  

C. The Trust desires to engage the Asset Manager to provide certain management services 
and oversee the performance of the Property Manager, and the Asset Manager has agreed to accept such 
engagement, on the terms and conditions set forth below. 

IN LIGHT OF THE FOREGOING FACTS, and in consideration of the mutual agreements 
contained herein, Trust and Asset Manager hereby agree as follows: 

ARTICLE I 
APPOINTMENT AND TERM 

1.1 Appointment.  

The Trust hereby engages the Asset Manager, and the Asset Manager hereby accepts the 
engagement, to provide asset management services for the Property in accordance with the terms of this 
Agreement. The Asset Manager shall perform its services in a competent manner in accordance with this 
Agreement and shall fully and faithfully discharge its obligations and responsibilities hereunder and shall 
devote such time and attention to ensure the full, prompt and professional discharge of its duties under this 
Agreement. The Asset Manager shall at all times promote and protect the best interests of the Trust and the 
Property. 

1.2 Term.  

The term (the “Term”) of this Agreement shall commence on the date the Trust acquires record 
title to the Property and shall continue until this Agreement is terminated as provided herein. 
Notwithstanding this Section 1.2, in the event the Property is sold to a third party, the Trust may terminate 
this Agreement upon not less than thirty (30) days’ written notice to the Asset Manager. 

1.3 Relationship.  

The Asset Manager will not acquire title to, any security interest in, or any rights of any kind in or 
to the Property (or any income, receipts or revenues therefrom). For purposes of this Agreement, the Asset 
Manager shall be an independent contractor of the Trust and not an agent, employee, partner or joint 
venturer of the Trust and nothing in this Agreement will be deemed or construed to create such a 
relationship between the parties hereto and the services other than an independent contractor. Under no 
circumstances shall the Asset Manager represent or hold itself out to any third party as an agent of the 
Trust. 
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ARTICLE II 
DUTIES AND POWERS OF THE ASSET MANAGER 

2.1 Duties and Powers.  

The Asset Manager will provide management services to the Trust with respect to the Property, 
may arrange for financing of the Property, implement all decisions and policies of the Trust and will 
oversee and supervise the provision of services by the Property Manager to ensure that the Property 
Manager is performing in a manner consistent with the terms of the Property Management Agreement. 

ARTICLE III 
COMPENSATION 

3.1 Reimbursements. 

During the Term of this Agreement, the Trust shall reimburse the Asset Manager for all reasonable, 
out-of-pocket expenses properly incurred by the Asset Manager in performing its services under this 
Agreement provided the same are reflected in a budget provided by the Property Manager or provided by 
the Asset Manager and approved by the Trust, or as may otherwise be approved by the Trust. 

3.2 Asset Management Fee. 

During the Term of this Agreement, the Trust shall cause to be paid to the Asset Manager an annual 
asset management fee equal to seventeen hundredths of a percent (0.17%) of the original contract purchase 
price, pro-rated for 2022 (the “Asset Management Fee”). The Asset Management Fee will be paid monthly 
in arrears on a pro rata basis, and if the Agreement is terminated during any calendar year, shall be prorated 
for such partial year.  

Notwithstanding anything in the Agreement to the contrary, so long as any indebtedness is 
outstanding under the loan documentation executed and delivered on behalf of the Trust (the “Loan 
Documents”) to the holder of any mortgage, deed of trust or other similar document placed on the Property 
by the Trust (“Permitted Mortgage”), the Asset Management Fee and all rights and privileges of Asset 
Manager to the Asset Management Fees are and will at all times continue to be subject and unconditionally 
subordinate in all respects in lien and payment to the lien and payment of the Loan Documents and to any 
renewals, extensions, modifications, assignments, replacements, or consolidations of the Loan Documents, 
and the rights, privileges, and powers of lender under the Loan Documents, and subject to the debt 
limitations set forth in the Loan Documents. Any permitted lender under a Permitted Mortgage (“Lender”) 
is intended as a third-party beneficiary of this section of this Agreement, and Trust and Asset Manager 
agree that if there is an event of default under the Loan Documents during the term of this Agreement, 
Lender may terminate the Agreement without payment of any cancellation fee or penalty. 

3.3 Disposition Fee.  

During the Term of this Agreement, the Trust shall cause to be paid to the Asset Manager a 
disposition fee equal to three percent (3.0%) of the gross proceeds of any sale of the Property.  

3.4 Finance Fee.  

As of the date and year first set forth above, the Trust shall be authorized to make one or more 
payments to the Asset Manager representing a finance fee equal, in the aggregate, to thirty-five hundredths 
of a percent (0.35%) of the gross proceeds of the loan evidenced by the Loan Documents.  
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ARTICLE IV 
INDEMNIFICATION 

4.1 Indemnification.  

The Trust agrees to indemnify the Asset Manager and hold it harmless from and against all claims, 
losses, actions, lawsuits and other liabilities arising directly or indirectly out of any action taken by the 
Asset Manager within the scope of its authority and duties under this Agreement, excluding only those 
liabilities which arise as a result of the gross negligence or fraudulent, criminal or willful misconduct of 
the Asset Manager. This indemnity extends to and protects the agents, officers, directors, shareholders, 
affiliated companies and employees of the Asset Manager. 

The Asset Manager agrees to indemnify the Trust and hold it harmless from and against all claims, 
losses, actions, lawsuits and other liabilities arising directly or indirectly out of any action taken by the 
Asset Manager that is not within the scope of its authority and duties under this Agreement and constitutes 
the gross negligence or fraudulent, criminal or willful misconduct of the Asset Manager. This indemnity 
extends to and protects the agents, officers, directors, shareholders, affiliated companies and employees of 
the Trust. 

ARTICLE V 
GENERAL PROVISIONS 

5.1 Default of Asset Manager. 

The Trust will be entitled to terminate this Agreement if the Asset Manager is in material default 
of its obligations under this Agreement and such default is not remedied within thirty (30) days after the 
Asset Manager has received written notice from the Trust specifying that the Asset Manager is in material 
default, identifying the nature of the material default and outlining the steps required to be taken in order 
to remedy such default. Where the default is of such nature that it is incapable of being remedied within 
the thirty (30)-day period, then the time for curing the default will be extended for such period of time as 
is reasonably necessary under the circumstances so long as the Asset Manager has commenced the cure 
during the initial thirty (30)-day period and is diligently pursuing the completion of same. 

5.2 Default of Trust. 

The Asset Manager will be entitled to terminate this Agreement if the Trust is in default of its 
obligations under this Agreement and the default is not remedied within thirty (30) days after the Trust has 
received written notice from the Asset Manager specifying that the Trust is in default, identifying the nature 
of the default and outlining the steps required to be taken in order to remedy such default. Where the default 
is of such nature that it is incapable of being remedied within the thirty (30)-day period, then the time for 
curing the default will be extended for such period of time as is reasonably necessary under the 
circumstances so long as the Trust has commenced the cure during the initial thirty (30)-day period and is 
diligently pursuing the completion of same. 

5.3 Assignment.  

Neither party will be entitled to assign this Agreement to any other party without the written 
consent of the other.  

5.4 Notices.  

Any notice or other communication required or permitted to be given hereunder shall be in writing 
and shall be deemed given or delivered (a) when delivered personally or by commercial messenger; (b) one 
business day after deposit with a recognized overnight delivery service, provided such deposit occurs prior 
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to the deadline imposed by such service for overnight delivery; or (c) when transmitted by facsimile, 
provided confirmation of receipt is received by sender and such notice is sent by an additional method 
provided hereunder, in each case provided such communication is addressed to the intended recipient 
thereof as set forth below: 

 If to the Trust: CX Mode at Hyattsville, DST 
  4890 West Kennedy Boulevard 
  Suite 200  
  Tampa, Florida 33609 
 
 If to the Asset Manager: CX Mode at Hyattsville Manager, LLC 
  4890 West Kennedy Boulevard 
  Suite 200  
  Tampa, Florida 33609 

 
Any party may change its address specified above by giving the other party notice of such change 

in accordance with this Section 5.4. 

5.5 Termination. 

Any unperformed obligations of either the Trust or the Asset Manager will survive the termination 
of this Agreement. Immediately upon the expiration or termination, the Asset Manager shall deliver all 
books of account and records to the Trust together with all other documents and records which pertain to 
the Property. 

5.6 Nonwaiver. 

The failure of any party to insist upon or enforce strict performance by any other party of any 
provision of this Agreement or to exercise any right under this Agreement shall not be construed as a waiver 
or relinquishment to any extent of such party’s right to assert or rely upon any such provision or right in 
that or any other instance; rather, such provision or right shall be and remain in full force and effect.  

5.7 Captions. 

The captions contained in this Agreement are for convenience of reference only and in no way 
define, limit or describe the scope or intent of this Agreement or in any way affect this Agreement. 

5.8 Applicable Law. 

THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF DELAWARE, WITHOUT REGARD TO THE PRINCIPLES 
OF CONFLICTS OF LAWS. BOTH OF THE PARTIES HERETO WAIVE ALL RIGHT TO TRIAL BY 
JURY IN ANY ACTION, SUIT, PROCEEDING OR COUNTERCLAIM (WHETHER BASED UPON 
CONTRACT, TORT OR OTHERWISE) RELATED TO OR ARISING OUT OF THIS AGREEMENT. 
The parties hereby irrevocably submit to the exclusive jurisdiction of the courts of the State of Florida and 
the Federal courts of the United States of America located in Hillsborough County, Florida for purposes of 
any suit, action or other proceeding arising from this Agreement and the Offering, and hereby waive, and 
agree not to assert, as a defense in any action, suit or proceeding for the interpretation or enforcement 
hereof or thereof, that it is not subject thereto or that such action, suit or proceeding may not be brought or 
is not maintainable in such courts or that the venue thereof may not be appropriate or that this Agreement 
or any such document may not be enforced in or by such courts. The parties hereto hereby consent to and 
grant any such court jurisdiction over the person of such parties and over the subject matter of any such 
dispute.  
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5.9 Entire Agreement. 

This Agreement supersedes all prior agreements, understandings, negotiations and discussions, 
whether oral or written, of the parties, and there is no warranty, representation or any other agreement 
between the parties in connection with the subject matter of this Agreement. No supplement, modification, 
waiver or termination of this Agreement will be binding unless executed in writing by both parties. 

5.10 Successors and Assigns. 

This Agreement will inure to the benefit of and be binding upon the parties and their respective 
successors and permitted assigns. Nothing in this Agreement is intended or shall be construed to give to 
any other person any right, remedy or claim, except as otherwise specifically provided herein. 

5.11 Counterparts. 

This Agreement may be executed in multiple counterparts, and all such counterparts together shall 
constitute one and the same Agreement. 

[Signature Page to Follow]
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EXHIBIT A  

LEGAL DESCRIPTION OF THE PROPERTY  

All that certain lot or parcel of land together with all improvements thereon located and being in the County 
of Prince Georges, MD and being more particularly described as follows: 

BEING KNOWN AND DESIGNATED AS “PARCEL A", AS DESCRIBED ON A PLAT ENTITLED 
"PRINCE GEORGE’S PLACE. LLC", RECORDED AMONG THE LAND RECORDS OF PRINCE 
GEORGE’S COUNTY, MARYLAND IN PLAT BOOK REP 209 AT FOLIO 42. 

BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS: 

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTHERLY RIGHT-OF-WAY LIMITS 
OF EAST-WEST HIGHWAY, MD RTE. 410 (A VARIABLE WIDTH RIGHT-OF-WAY), WITH THE 
WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE (A VARIABLE WIDTH RIGHT-OF-
WAY) AND RUNNING THENCE WITH SAID NORTHERLY RIGHT-OF-WAY LIMITS OF EAST-
WEST HIGHWAY, MD RTE. 410, THE FOLLOWING TWO COURSES AND DISTANCES: 

1. NORTH 86 DEGREES - 26 MINUTES - 12 SECONDS WEST, 370.55 FEET TO A POINT, THENCE; 

2. CONTINUING 409.01 FEET ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A 
RADIUS OF 5,669.58 FEET, A CENTRAL ANGLE OF 04 DEGREES - 08 MINUTES - 00 SECONDS 
AND A CHORD BEARING AND DISTANCE OF NORTH 84 DEGREES - 22 MINUTES - 12 
SECONDS WEST. 408.92 FEET TO A POINT, THENCE LEAVING SAID NORTHERLY RIGHT-OF-
WAY LIMITS AND WITH THE DIVISION LINE BETWEEN THE LANDS OF PRINCE GEORGE’S 
PLACE, LLC (LIBER 18423 AT FOLIO 683), ON THE EAST AND THE LANDS OF THE 
MARYLAND NATIONAL CAPITAL PARK AND PLANNING COMMISSION (LIBER 10812 AT 
FOLIO 242), ON THE WEST, THENCE WITH SAID DIVISION LINE; 

3. NORTH 08 DEGREES - 15 MINUTES - 48 SECONDS EAST, 369.01 FEET TO AN IRON PIPE 
FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH THE 
DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 AT 
FOLIO 683), ON THE SOUTH AND THE LANDS OF THE MARYLAND NATIONAL CAPITAL 
PARK AND PLANNING COMMISSION (LIBER 9912 AT FOLIO 328), ON THE NORTH, THENCE 
WITH SAID DIVISION LINE THE FOLLOWING TWO COURSES AND DISTANCES; 

4. SOUTH 77 DEGREES - 52 MINUTES - 08 SECONDS EAST, 566.23 FEET TO AN IRON BAR WITH 
CAP FOUND, THENCE; 

5. CONTINUING NORTH 27 DEGREES - 46 MINUTES -08 SECONDS EAST, 270.00 FEET TO AN 
IRON PIPE FOUND MARKING THE POINT OF INTERSECTION OF SAID DIVISION LINE WITH 
THE DIVISION LINE BETWEEN SAID LANDS OF PRINCE GEORGE’S PLACE, LLC (LIBER 18423 
AT FOLIO 683), ON THE WEST AND THE LANDS OF CONTEE COMPANY, ET AL. (LIBER 2301 
AT FOLIO 278), ON THE EAST, THENCE WITH SAID DIVISION LINE; 

6. SOUTH 21 DEGREES - 13 MINUTES - 52 SECONDS EAST, 360.14 FEET TO AN IRON PIPE 
FOUND IN THE WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THENCE WITH 
SAID WESTERLY RIGHT-OF-WAY LIMITS OF TOLEDO TERRACE, THE FOLLOWING THREE 
COURSES AND DISTANCES; 

7. 89.34 FEET ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 1,496.82 
FEET, A CENTRAL ANGLE OF 03 DEGREES - 25 MINUTES - 11 SECONDS AND A CHORD 
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BEARING AND DISTANCE OF SOUTH 05 DEGREES - 16 MINUTES - 26 SECONDS WEST, 89.33 
FEET TO A POINT, THENCE; 

8. CONTINUING SOUTH 03 DEGREES - 33 MINUTES - 57 SECONDS WEST, 78.18 FEET TO A 
POINT, THENCE; 

9. CONTINUING SOUTH 58 DEGREES - 01 MINUTES - 07 SECONDS WEST, 86.03 FEET TO THE 
PLACE OF BEGINNING.  

CONTAINING 296,477 SQUARE FEET OR 6.806 ACRES, MORE OR LESS AND BEING DEPICTED 
ON THAT CERTAIN ALTA/ACSM LAND TITLE SURVEY PREPARED BY CONTROL POINT 
ASSOCIATES, INC., DATED NOVEMBER 18, 2002, AND LAST UPDATED OR REVISED AUGUST 
2, 2006, BEARING THE SEAL OF KEVIN F. STEINHILBER, MARYLAND REGISTERED 
PROPERTY LINE SURVEYOR NO. 88. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN THE DECLARATION OF 
COVENANTS FOR A WOODLAND CONSERVATION MITIGATION BANK WITH MORTGAGE 
PROVISION RECORDED IN LIBER 28365 at FOLIO 462 AS AFFECTED BY THE WOODLAND 
CONSERVATION/OFFSITE MITIGATION PROGRAM ACREAGE TRANSFER CERTIFICATE, 
RECORDED IN LIBER 28456 AT FOLIO 68, AMONG THE LAND RECORDS OF PRINCE 
GEORGE'S COUNTY, MARYLAND. 

TOGETHER WITH THAT CERTAIN EASEMENTS CONTAINED IN WOODLAND 
CONSERVATION EASEMENT FOR WOODLAND MITIGATION BANKING PROPERTIES 
(INDIVIDUAL EASEMENT), RECORDED IN LIBER 30386 AT FOLIO 538, AMONG THE LAND 
RECORDS OF PRINCE GEORGE'S COUNTY, MARYLAND. 



 

 

APPENDIX I – FINANCIAL FORECAST 

The following Financial Forecast is intended to supplement the disclosures contained in this Memorandum.  

 

OFFERING SUMMARY

Offering Price Financing Terms Forecasted Year 1 Return 
First Year Proforma Net Operating Income $5,911,211 Mortgage Principal $57,184,000 Additional Rent $2,701,000
Capitalization Rate 1 4.95% Interest Rate 5.01% Asset Management Fee* $0
Offering Price $130,617,727 Annual Interest Payment $2,904,709 Fund Management** $0

Offering Proceeds 56.22% $73,433,727 Amortization 10 I/O Trustee Fees ($2,000)
Loan Proceeds 43.78% $57,184,000 Maturity Date 10 Years Cash from Additional Rent $2,699,000

Supplemental Rent $246,249
Property Reserve Contribution*** $0
Net Cash Flow $2,945,249
Annualized Cash on Cash Return 4.01%

ESTIMATED USE OF PROCEEDS

Sources
Offering Proceeds $73,433,727
Loan Proceeds $57,184,000
Total Sources $130,617,727 Total Acquisition Cost Mode at Hyattsville (Post Park)

Real Estate Acquisition Price $103,500,000
Application

   
Proceeds

   
Proceeds Acquisition Closing Costs

Selling Commissions and Fees Closing and Title Costs& Legal $1,449,000
Selling Commission $4,406,024 6.00% 3.37% Due Dilligence $258,750
Dealer Fee $1,468,675 2.00% 1.12%

    BD Marketing and Due Diligence $917,922 1.25% 0.70% $1,707,750
Organization & Offering Expenses $734,337 1.00% 0.56% Financing Closing Costs

Contingency Fee $31,050
Total $7,526,957 10.25% 5.75% Bridge Equity $2,955,714
Costs of Acquisition

Real Estate Acquisition Cost $103,500,000 79.24%
Closing and Financing Cost $4,694,514 3.59%
Acquisition Fee $2,328,750 1.78% $2,986,764
Lender Reserve $803,587 0.62% Total Acquisition Cost $108,194,514
MD/County Transfer Tax $1,267,875 0.97%
Syndication Transfer Tax Reserve $2,535,750 1.94%
Supplemental Trust Reserve $7,760,150 5.94%
Finance Fee $200,144 0.15%

Total $123,090,770 0.00% 94.23%
Total Application $130,617,727 100.0%

1 The Capitalization Rate equals the quotient of the First Year Proforma Net Operating Income divided by the Offering Price less any amounts initially allocated to the Reserve accounts. 

* Asset Management Fee Waived Year 1

** Fund Management Fee funded from Supplemental Trust Reserve Year 1

*** Property Reserve Contribution funded from Supplement Reserve Trust Year 1

Financial Highlights
Carter Exchange

Mode at Hyattsville (Post Park)



 

  

Forecasted Cash on Cash Return 12 12
Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 

Effective Gross Income $9,087,610 $9,456,187 $9,839,212 $10,291,663 $10,701,542 $11,069,752 $11,391,712 $11,723,144 $12,064,328 $12,415,553
Net Operating Income $5,911,211 $5,900,141 $6,174,778 $6,391,179 $6,570,716 $6,709,297 $6,919,474 $7,136,243 $7,359,810 $7,590,387

Master Lease Rent
$2,904,709 $2,912,667 $2,904,709 $2,904,709 $2,904,709 $2,912,667 $2,904,709 $2,904,709 $2,904,709 $2,912,667

Reserve Account $0 $0 $138,000 $138,000 $138,000 $138,000 $138,000 $138,000 $138,000 $138,000
Base Rent 2,904,709 2,912,667 3,042,709 3,042,709 3,042,709 3,050,667 3,042,709 3,042,709 3,042,709 3,050,667

Master Tenant Base Income 1 $31,892 $71,287 $146,857 $156,807 $165,466 $174,878 $179,053 $184,390 $188,773 $193,167

Additional Rent
Additional Rent $2,701,000 $2,632,000 $2,690,000 $2,882,000 $3,041,000 $3,151,000 $3,355,000 $3,557,000 $3,766,000 $3,974,000
Asset Management Fee 5 $0 ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950) ($175,950)
Trustee Fee $2,000 ($2,000) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500) ($1,500)
Fund Management $0 ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000) ($24,000)

Additional Rent Cash Flow 2 $2,699,000 $2,430,550 $2,488,550 $2,680,550 $2,839,550 $2,949,550 $3,153,550 $3,355,550 $3,564,550 $3,772,550
Initial Equity 73,433,727
Additional Rent Cash on Cash Return 3.68% 3.31% 3.39% 3.65% 3.87% 4.02% 4.29% 4.57% 4.85% 5.14%

Supplemental Rent

Master Tenant Supplemental Rent Income 3 10% $27,361.01 $28,418.72 $29,521.24 $30,966.28 $32,154.18 $33,275.17 $34,271.22 $35,214.42 $36,232.82 $37,255.33

Supplemental Rent 90% $246,249 $255,768 $265,691 $278,697 $289,388 $299,476 $308,441 $316,930 $326,095 $335,298

Supplemental Rent Cash Flow 4 $246,249 $255,768 $265,691 $278,697 $289,388 $299,476 $308,441 $316,930 $326,095 $335,298
Supplemental Rent Cash Flow Cash on Cash 0.34% 0.35% 0.36% 0.38% 0.39% 0.41% 0.42% 0.43% 0.44% 0.46%
Total Cash Flow $2,945,249 $2,686,318 $2,754,241 $2,959,247 $3,128,938 $3,249,026 $3,461,991 $3,672,480 $3,890,645 $4,107,848
Total Cash on Cash Return 4.01% 3.66% 3.75% 4.03% 4.26% 4.42% 4.71% 5.00% 5.30% 5.59%

Total Master Tenant Income 1, 3 $59,253 $99,705 $176,378 $187,773 $197,620 $208,153 $213,324 $219,604 $225,006 $230,422

Forecasted Principal Amortization
Beginning Loan Balance $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000
Principal Amortization $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Ending Loan Balance $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000 $57,184,000

2 The Additional Rent will be estimated and paid on a monthly basis with year-end reconciliation.  

Forecasted Statement of Cash Flows

Mode at Hyattsville (Post Park)

Debt Service

1 The difference between the Base Rent and the Additional Rent Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, will inure to the benefit of the Master Tenant and, 
therefore,   Sponsor as the sole member of the Master Tenant.  Such amounts will not be available for distributions to the Trust or the Investors.  

5 The Asset Management fee will be waived  in year 1.
6 The Fund Mangaement fee will be funded from the Supplemental Trust in year 1.
7 The Reserve Contribution will be funded from the Supplemental Trust in year 1 and year 2. 

3 Under the Master Lease, the Master Tenant will earn 10% of Gross Income exceeding the Supplemental Rent Breakpoint, as provided in the Master Lease.
4 The Supplemental Rent will be estimated and paid on an annual basis with year-end reconciliation within 90 days of the end of the calender year.



 

 

 

 

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 
Market Rental Income $9,554,475 $9,962,440 $10,386,752 $10,766,633 $11,089,632 $11,422,321 $11,764,990 $12,117,940 $12,481,478 $12,855,923

Loss to Lease ($382,179) ($498,122) ($519,338) ($430,665) ($332,689) ($285,558) ($294,125) ($302,949) ($312,037) ($321,398)
Total Rent $9,172,296 $9,464,318 $9,867,414 $10,335,968 $10,756,943 $11,136,763 $11,470,866 $11,814,992 $12,169,441 $12,534,525

Other Income $803,880 $818,752 $833,899 $849,326 $865,038 $881,042 $897,341 $913,942 $930,850 $948,070
Total Other Income $803,880 $818,752 $833,899 $849,326 $865,038 $881,042 $897,341 $913,942 $930,850 $948,070

Total Income $9,976,176 $10,283,070 $10,701,313 $11,185,293 $11,621,981 $12,017,804 $12,368,206 $12,728,933 $13,100,291 $13,482,595

Vacancy ($525,496) ($498,122) ($519,338) ($538,332) ($554,482) ($571,116) ($588,250) ($605,897) ($624,074) ($642,796)
Concessions ($47,772) ($49,812) ($51,934) ($53,833) ($55,448) ($57,112) ($58,825) ($60,590) ($62,407) ($64,280)
Bad Debt ($286,634) ($249,061) ($259,669) ($269,166) ($277,241) ($285,558) ($294,125) ($302,949) ($312,037) ($321,398)
Other Economic Vacancy ($28,663) ($29,887) ($31,160) ($32,300) ($33,269) ($34,267) ($35,295) ($36,354) ($37,444) ($38,568)

Effective Income $9,087,610 $9,456,187 $9,839,212 $10,291,663 $10,701,542 $11,069,752 $11,391,712 $11,723,144 $12,064,328 $12,415,553

Payroll $603,900 $618,998 $634,472 $650,334 $666,593 $683,257 $700,339 $717,847 $735,794 $754,188
Administrative $108,900 $111,623 $114,413 $117,273 $120,205 $123,210 $126,291 $129,448 $132,684 $136,001
Leasing $89,100 $91,328 $93,611 $95,951 $98,350 $100,808 $103,329 $105,912 $108,560 $111,274
Service $277,200 $284,130 $291,233 $298,514 $305,977 $313,626 $321,467 $329,504 $337,741 $346,185
Make Ready $89,100 $91,328 $93,611 $95,951 $98,350 $100,808 $103,329 $105,912 $108,560 $111,274
Maintenance $79,200 $81,180 $83,210 $85,290 $87,422 $89,608 $91,848 $94,144 $96,498 $98,910
Total Controllable Expenses $1,247,400 $1,278,585 $1,310,550 $1,343,313 $1,376,896 $1,411,319 $1,446,602 $1,482,767 $1,519,836 $1,557,832

Utilities $386,144 $395,798 $405,693 $415,835 $426,231 $436,886 $447,809 $459,004 $470,479 $482,241
Taxes $1,322,855 $1,355,978 $1,398,916 $1,565,781 $1,731,843 $1,897,104 $1,944,532 $1,993,145 $2,042,974 $2,094,048
Insurance $220,000 $242,000 $254,100 $266,805 $274,809 $283,053 $291,545 $300,291 $309,300 $318,579
Total Uncontrollable Expenses $1,928,999 $1,993,776 $2,058,709 $2,248,421 $2,432,883 $2,617,044 $2,683,885 $2,752,440 $2,822,753 $2,894,868

Property Management Fee $0 $283,686 $295,176 $308,750 $321,046 $332,093 $341,751 $351,694 $361,930 $372,467
Total Expenses $3,176,399 $3,556,046 $3,664,435 $3,900,484 $4,130,825 $4,360,455 $4,472,238 $4,586,901 $4,704,518 $4,825,166

Net Operating Income $5,911,211 $5,900,141 $6,174,778 $6,391,179 $6,570,716 $6,709,297 $6,919,474 $7,136,243 $7,359,810 $7,590,387

Net Operating Income
Mode at Hyattsville (Post Park)



 

SUPPLEMENT NO. 1 
DATED FEBRUARY 10, 2023 

TO THE CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM  
OF CX MODE AT HYATTSVILLE, DST 

The Confidential Private Placement Memorandum, dated December 13, 2022, as may be amended or 
supplemented from time to time (the “Memorandum”), of CX Mode at Hyattsville, DST (the “Trust”), was 
furnished on a confidential basis to a limited number of sophisticated investors for the purpose of providing 
certain information regarding the offering of Class 1 Beneficial Interests (individually, an “Interest” and, 
collectively, the “Interests”) in the Trust. This supplement (this “Supplement No. 1”) to the Memorandum 
is provided to supplement certain information set forth in the Memorandum regarding the offering of 
Interests in the Trust. Except as updated by this Supplement No. 1, the Memorandum remains a current 
disclosure with respect to the Trust’s Offering. Capitalized terms used herein but not otherwise defined will 
have the meanings ascribed to them in the Memorandum.  

This Supplement No. 1 modifies and supplements certain information contained in the Memorandum and 
should be read in its entirety, in conjunction with, and not in lieu of, the Memorandum. Any statement 
contained in the Memorandum, including the exhibits thereto, will be deemed to be modified and/or 
superseded only to the extent indicated herein. To the extent any statement contained in this Supplement 
No. 1 is inconsistent with any statement in the Memorandum, such statement in this Supplement No. 1 shall 
be deemed to have superseded such statement in the Memorandum.  

An investment in the Trust involves a high degree of risk. You should elect to receive the Interests 
only if you can afford a complete loss of your investment. See the Memorandum for a description of 
the principal risks you should consider before electing to receive an Interest. 

Neither the United States Securities and Exchange Commission nor any state securities regulator has 
approved or disapproved the Interests, nor determined if this Supplement No. 1 or the accompanying 
Memorandum is truthful or complete or passed on or endorsed the merits or demerits of this 
Offering. Any representation to the contrary is a criminal offense. 

We are not making any predictions, written or oral, as to the amount or certainty of any future 
benefit or tax consequence that may flow from an investment in the Interests.  

 

 



 

REDUCTION AND WAIVER OF ACQUISITION FEE 

The Sponsor has determined to reduce and waive a portion of the Acquisition Fee. The following 
discussion is appended to the existing presentation of the Acquisition Fee in (i) the sub-section entitled, 
“The Closing,” beginning on page i of the Memorandum, (ii) the sub-section entitled, “Summary of the 
Offering – Depositor and the Acquisition of the Property,” beginning on page 2 thereof, (iii) the section 
entitled, “Estimated Use of Proceeds,” beginning on page 33 thereof, (iv) the sub-section entitled, 
“Compensation and Fees – Acquisition Fee” beginning on page 35 thereof, (v) the sub-section entitled, 
“Conflicts of Interest – Acquisition Fee and Finance Fee,” beginning on page 85 thereof, (vi) the sub-
section entitled, “Summary of the Trust Agreement – Purchasers as Beneficial Owners; Trust’s Use of 
Proceeds,” beginning on page 91 thereof, and (vii) Appendix I – Financial Forecast. Please see the section 
entitled, “Federal Income Tax Consequences,” beginning on page 104 of the Memorandum for a greater 
discussion on the tax issues related to the Offering. 

The Acquisition Fee has been reduced from $2,328,750 to $1,811,250 through the Sponsor’s waiver 
of $517,500 of the Acquisition Fee. For the avoidance of doubt, the prior Acquisition Fee percentage 
references (i.e., 2.25% of the purchase price of the Property) shall be removed from the Memorandum 
altogether, and the Acquisition Fee shall only reference this reduced amount. The amount of the Offering 
will remain the same. 

PARTIAL WAIVER OF ASSET MANAGEMENT FEE 

The Manager has determined to waive a portion of the Asset Management Fee during certain years 
of the Offering. The following discussion is appended to the existing presentation of the Asset Management 
Fee in (i) the sub-section entitled, “Compensation and Fees – Operations – Asset Management Fee,” 
beginning on page 36 of the Memorandum, (ii) the sub-section entitled, “Summary of the Asset Management 
Agreement – Compensation – Asset Management Fee,” beginning on page 102 thereof, and (iii) Appendix 
I – Financial Forecast. 

The Manager has determined to waive fifty percent of the Asset Management Fee in the second 
year following the Closing.  

REDUCTION AND WAIVER OF MANAGING BROKER-DEALER FEE 

The Managing Broker-Dealer has determined to reduce and waive a portion of the Managing 
Broker-Dealer Fee. The following discussion is appended to the existing presentation of the Managing 
Broker-Dealer Fee in (i) the sub-section entitled, “Financing and Reserves,” beginning on page iv of the 
Memorandum, (ii) the section entitled, “Estimated Use of Proceeds,” beginning on page 33 thereof, (iii) 
the sub-sections entitled, “Compensation and Fees – Marketing/Due Diligence Expense Allowances; 
Managing Broker-Dealer Fee – and – Redemption of Class 2 Beneficial Interests held by the Depositor; 
Other Costs and Reimbursements,” beginning on page 35 thereof, (iv) the sub-section entitled, “Plan of 
Distribution – Marketing of Interests,” beginning on page 119 thereof, and (v) Appendix I – Financial 
Forecast. Please see the section entitled, “Federal Income Tax Consequences,” beginning on page 104 of 
the Memorandum for a greater discussion on the tax issues related to the Offering. 

The Managing Broker-Dealer Fee has been reduced from $1,468,675 to $1,286,882. As a result of 
the Managing Broker-Dealer Fee reduction, any reference to the sum of the Marketing/Due Diligence 
Expense Allowance and the Managing Broker-Dealer Fee shall change from $2,386,597 to $2,204,804 to 
reflect the reduction of the Managing Broker-Dealer Fee component of such combined total. For the 
avoidance of doubt, the prior Managing Broker-Dealer Fee percentage references (i.e., 2.0% of the Offering 
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proceeds) shall be removed from the Memorandum altogether, and the Managing Broker-Dealer Fee shall 
only reference this reduced amount. The amount of the Offering will remain the same. 

UPDATES CONCERNING THE PROJECTED PERFORMANCE OF THE TRUST 

Based upon the supplemental information provided in this Supplement No. 1, the Sponsor has 
determined to provide an update on projected performance, in particular, an update regarding the 
projected yearly average cash return to the Trust and the Beneficial Owners. The following discussion is 
appended to the existing presentation of the projected yearly average cash return to the Trust and the 
Beneficial Owners in (i) the “Investment Objectives and Risks” sub-section of the Memorandum’s 
“Summary of the Offering” beginning on page 1 thereof, and (ii) the “Business Plan” section beginning 
on page 41 thereof. 

 The waived or reduced amounts in part one and three, above, borne by each such Class 1 Beneficial 
Owner, shall be returned, in the portion so borne, to each such Class 1 Beneficial Owner, at such times 
determined by the Trust. It is anticipated that, as a result of the supplemental information set forth herein, 
(i) as a result of the Asset Management Fee waiver, cash available for distribution to the Beneficial Owners 
would be increased, (ii) as a result of the Acquisition Fee and Managing Broker-Dealer Fee waivers and 
reductions, Beneficial Owners will receive additional cash distributions as a return of capital, and (iii) the 
projected 2023 annualized distribution percentage would increase to 4.25% from the date of this 
Supplement No. 1. This assumes a full syndication of the Interests.  

 

[End of Supplement No. 1] 

 



Mode at Hyattsville - Fee Rebate and Waiver Forecast

PPM Year Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Property Cash Flow 3,006,502 2,987,474  3,132,069  3,348,470  3,528,007  3,658,630  3,876,765  4,093,534  4,317,101  4,539,720  
Asset Management Fee 1 0.17% (87,975) (175,950) (175,950) (175,950) (175,950) (175,950) (175,950) (175,950) (175,950)
Master Tenant Income (59,253)     (99,705)      (176,378)    (187,773)    (197,620)    (208,153)    (213,324)    (219,604)    (225,006)    (230,422)    
Trustee Fee (2,000)       (1,500)        (1,500)        (1,500)        (1,500)        (1,500)        (1,500)        (1,500)        (1,500)        (1,500)        
Fund Management (24,000)      (24,000)      (24,000)      (24,000)      (24,000)      (24,000)      (24,000)      (24,000)      (24,000)      
Net Cash Flow 2,945,249 2,774,293  2,754,241  2,959,247  3,128,938  3,249,026  3,461,991  3,672,480  3,890,645  4,107,848  
Cash on Cash Return 4.01% 3.78% 3.75% 4.03% 4.26% 4.42% 4.71% 5.00% 5.30% 5.59%
Targeted Distribution 2,3 4.25%

Projected Distribution Average w/ Fees Rebate 3,4

Through Year 3 4.17%
Through Year 5 4.16%
Through Year 10 4.59%

Total Rebate Yield 5 0.95%

Projected Distribution Average Without Rebate
Through Year 3 3.84%
Through Year 5 3.96%
Through Year 10 4.49%

1 Asset Management Fee waived Y1 and 1/2 Y2. $263,925 total waived asset management fees. 

2 2023 monthly distribution will increase to 4.25% per supplement. 

3 Year-1 distribution and the subsequent 3-. 5-, and 10-year averages are only from the date of the supplement #1 onward.

4 Total fees rebate is anticipated to be approximately $0.0095 per Class 1 beneficial interest. 

5 Calculated by dividing the total fees being rebated ($699,293) by the total number of Class 1 interests. 
This total is based on the $517,500 acquisition fee rebate and $181,793 managing broker-dealer fee rebate from the supplement.

By Way of Example 
for CX Mode at Hyattsville, DST Supplement #1

for Illustrative Purposes Only



 

SUPPLEMENT NO. 2 
DATED MARCH 29, 2023 

TO THE CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM  
OF CX MODE AT HYATTSVILLE, DST 

The Confidential Private Placement Memorandum, dated December 13, 2022, as supplemented by 
Supplement No. 1, dated February 10, 2023 (the “Memorandum”), of CX Mode at Hyattsville, DST (the 
“Trust”) was furnished on a confidential basis to a limited number of sophisticated investors for the 
purpose of providing certain information regarding the offering of Class 1 Beneficial Interests 
(individually, an “Interest” and, collectively, the “Interests”) in the Trust. This supplement (this 
“Supplement No. 2”) to the Memorandum is provided to supplement certain information set forth in the 
Memorandum regarding the offering of Interests in the Trust. Except as updated by this Supplement No. 2 
(and Supplement No. 1), the Memorandum remains a current disclosure with respect to the Trust’s Offering. 
Capitalized terms used herein but not otherwise defined will have the meanings ascribed to them in the 
Memorandum.  

This Supplement No. 2 modifies and supplements certain information contained in the Memorandum and 
should be read in its entirety, in conjunction with, and not in lieu of, the Memorandum. Any statement 
contained in the Memorandum, including the exhibits thereto, will be deemed to be modified and/or 
superseded only to the extent indicated herein. To the extent any statement contained in this Supplement 
No. 2 is inconsistent with any statement in the Memorandum, such statement in this Supplement No. 2 shall 
be deemed to have superseded such statement in the Memorandum.  

An investment in the Trust involves a high degree of risk. You should elect to receive the Interests 
only if you can afford a complete loss of your investment. See the Memorandum for a description of 
the principal risks you should consider before electing to receive an Interest. 

Neither the United States Securities and Exchange Commission nor any state securities regulator has 
approved or disapproved the Interests, nor determined if this Supplement No. 2 or the accompanying 
Memorandum is truthful or complete or passed on or endorsed the merits or demerits of this 
Offering. Any representation to the contrary is a criminal offense. 

We are not making any predictions, written or oral, as to the amount or certainty of any future 
benefit or tax consequence that may flow from an investment in the Interests.  

 

 



 

CONVERSION TO A 506(C) OFFERING 

The Sponsor has determined to convert this Offering from a 506(b) to a 506(c) offering of 
Regulation D promulgated under the Securities Act of 1933, as amended (the “Securities Act”). The 
following discussion is appended to the existing presentation of references to the 506(b) exemption in (i) 
the sub-section entitled, “Broker-Dealer Disqualifying Events,” beginning on page 120 of the 
Memorandum.  

The Interests will be offered and sold pursuant to Rule 506(c) of Regulation D promulgated under 
the Securities Act, which permits general solicitation of prospective investors so long as reasonable steps 
are taken by the Sponsor to establish and verify such prospective investor as an accredited investor. 
Consequently, investors under this rule are required to have their third party financial representative (CPA, 
licensed attorney, SEC registered investment adviser or registered broker-dealer) complete and execute the 
financial attestation attached hereto as Exhibit 1. 

 

 [End of Supplement No. 2] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

Exhibit 1 
Accreditation Letter of Accredited Investor Status 

 

ACCREDITATION LETTER 
NOTE: THIS ACCREDITATION LETTER (OR DOCUMENTATION OTHERWISE 

MATERIALLY IDENTICAL IN SUBSTANCE) IS REQUIRED TO BE COMPLETED AND 
PROVIDED ON BEHALF OF EACH SUBSCRIBER.  

TO BE PREPARED BY THE SUBSCRIBER’S THIRD-PARTY LICENSED ATTORNEY, 
CERTIFIED PUBLIC ACCOUNTANT, AN SEC-REGISTERED INVESTMENT ADVISER OR 

A REGISTERED BROKER-DEALER. 

In connection with a proposed investment pursuant to Rule 506(c) of Regulation D under the Securities Act 
of 1933, as amended (the “Securities Act”), I hereby confirm that, as of the date set forth 
below,                      is/are “accredited investor(s)” as defined in Rule 501(a) of Regulation D under the 
Securities Act.   

In making this determination, I have reviewed the selected documents and information:  

(Initial one of the options below) 

_____ With respect to Income: Any Internal Revenue Service form that reports the purchaser’s income for 
the two most recent years (including, but not limited to, Form W–2, Form 1099, Schedule K–1 of Form 
1065, and Form 1040) and obtained a written representation from the purchaser that s/he (alone or with 
their spouse) has a reasonable expectation of reaching the income level necessary to qualify as an 
“accredited investor” during the current year; 

_____ With respect to Net Worth: Asset and liability documentation listed below, dated within the prior 
three months and a written representation that all liabilities necessary to make a determination of net worth 
have been disclosed. 

o Assets: Bank statements, brokerage statements and other statements of securities 
holdings, certificates of deposit, tax assessments, and appraisal reports issued by 
independent third parties; 

o Liabilities: A consumer report or credit report from at least one of the nationwide 
consumer reporting agencies. 

I am a ____________ (attorney, CPA, broker-dealer, investment adviser) licensed (#_______________) 
and in good standing in the state of _____________.  

Sincerely, 

 

            

Printed Name: ________________________________________ 

Date:          

Phone Number:        

 



SUPPLEMENT NO. 4 
DATED FEBRUARY 9, 2024 

TO THE CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM 
OF CX MODE AT HYATTSVILLE, DST 

The Confidential Private Placement Memorandum, dated December 13, 2022, as supplemented by 
Supplement No. 1, dated February 10, 2023 (“Supplement No. 1”), as further supplemented by Supplement 
No. 2, dated March 29, 2023, and as further supplemented by Supplement No. 3, dated December 11, 2023 
(collectively, the “Memorandum”), of CX Mode at Hyattsville, DST (the “Trust”), was furnished on a 
confidential basis to a limited number of sophisticated investors for the purpose of providing certain 
information regarding the offering of Class 1 Beneficial Interests (individually, an “Interest” and, 
collectively, the “Interests”) in the Trust. This supplement (this “Supplement No. 4”) to the Memorandum 
is provided to supplement certain information set forth in the Memorandum regarding the offering of 
Interests in the Trust. Except as updated by this Supplement No. 4, the Memorandum (as supplemented) 
remains a current disclosure with respect to the Trust’s Offering. Capitalized terms used herein but not 
otherwise defined will have the meanings ascribed to them in the Memorandum.  

This Supplement No. 4 modifies and supplements certain information contained in the Memorandum and 
should be read in its entirety, in conjunction with, and not in lieu of, the Memorandum. Any statement 
contained in the Memorandum, including the exhibits thereto, will be deemed to be modified and/or 
superseded only to the extent indicated herein. To the extent any statement contained in this Supplement 
No. 4 is inconsistent with any statement in the Memorandum, such statement in this Supplement No. 4 shall 
be deemed to have superseded such statement in the Memorandum.  

An investment in the Trust involves a high degree of risk. You should elect to receive the Interests 
only if you can afford a complete loss of your investment. See the Memorandum for a description of 
the principal risks you should consider before electing to receive an Interest. 

Neither the United States Securities and Exchange Commission nor any state securities regulator has 
approved or disapproved the Interests, nor determined if this Supplement No. 4 or the accompanying 
Memorandum is truthful or complete or passed on or endorsed the merits or demerits of this Offering. 
Any representation to the contrary is a criminal offense. 

We are not making any predictions, written or oral, as to the amount or certainty of any future 
benefit or tax consequence that may flow from an investment in the Interests.  
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PARTIAL REBATE OF SYNDICATION TRANSFER TAX RESERVE 

The Manager has determined to rebate a portion of the Syndication Transfer Tax Reserve. The 
following discussion is appended to the existing presentation of the Syndication Transfer Tax Reserve in (i) 
the sub-section entitled, “Financing and Reserves,” beginning on page iii of the Memorandum, (ii) the sub-
section entitled, “Summary of the Offering – The Interests,” beginning on page 1 thereof, (iii) the section 
entitled, “Summary of the Offering – Trust-Directed Reserves,” beginning on page 6 thereof, (iv) the sub-
section entitled, “Risk Factors – Offering Risks – Purchase Price of Interests,” beginning on page 23 
thereof, (v) the sub-section entitled, “Estimated Use of Proceeds,” beginning on page 33 thereof, (vi) the 
sub-section entitled, “Compensation and Fees – Redemption of Class 2 Beneficial Interests held by the 
Depositor; Other Costs and Reimbursements,” beginning on page 35 thereof, (vii) the sub-section entitled, 
“Federal Income Tax Consequences – Other Tax Consequences – Possible Adverse Tax Treatment for 
Closing Costs and Reserves and Receipt of Boot,” beginning on page 110 thereof, and (viii) Appendix I – 
Financial Forecast. Please see the section entitled, “Federal Income Tax Consequences,” beginning on 
page 104 of the Memorandum for a greater discussion on the tax issues related to the Offering.  

The Manager has determined to rebate and return 75% ($1,901,813, assuming full syndication of 
the Class 1 Beneficial Interests) of the amount of the Syndication Transfer Tax Reserve to Class 1 Beneficial 
Owners (such amount, the “Tax Reserve Rebate Amount”). The remaining 25% of the Syndication 
Transfer Tax Reserve may be used to fund the Supplemental Trust Reserve for Trust expenses. The amount 
of the Offering will remain the same. 

Risk Factors 

 Maryland Transfer Tax. There is no guarantee that the Trust will not be audited by the Maryland 
State Department of Assessments & Taxation (the “SDAT”) and no guarantee that, if audited by the SDAT, 
that the Trust would be successful in any proceeding assessing a Maryland transfer tax liability. If a transfer 
tax liability is assessed against the Trust by the SDAT, such tax liability, including any interest and penalties 
imposed, would be satisfied from the portion of the Syndication Transfer Tax Reserve that has not been 
rebated to the Class 1 Beneficial Owners and, if such amount is insufficient to satisfy the totality of the tax 
liability (including any interest and penalties), then any excess liability would be satisfied using funds held 
in the Supplemental Trust Reserve. To the extent any payment is required to be made by the Trust to the 
SDAT with respect to Maryland transfer taxes, then cash available for distribution (or return) to the Class 
1 Beneficial Owners may be reduced, which may decrease investors’ return on investment. To the extent 
that the Trust utilizes funds held in the Supplemental Trust Reserve to satisfy all or a portion of any 
Maryland transfer tax liability, then cash available to fund other costs and expenses of the Trust will be 
reduced, which may impact the Trust’s ability to fully implement its business plan or require additional 
capital from other sources. Any assessment of Maryland transfer tax liability by the SDAT that remains 
unsatisfied after any non-appealable judgment may result in a lien on the Property.  

UPDATES CONCERNING DISTRIBUTIONS FROM THE TRUST 

 Based upon the supplemental information provided in this Supplement No. 4, the Sponsor has 
determined to provide an update regarding distributions to the Beneficial Owners. The following discussion 
is appended to the existing presentation of the projected yearly average cash return to the Trust and the 
Beneficial Owners in (i) the “Investment Objectives and Risks” sub-section of the Memorandum’s 
“Summary of the Offering” beginning on page 1 thereof, and (ii) the “Business Plan” section beginning 
on page 41 thereof.  

Prior to any rebate of the Tax Reserve Rebate Amount, the reduced and waived amounts to be 
rebated under Supplement No. 1 will be rebated, first, at the rate of 0.16% of a Class 1 Beneficial Owner’s 
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investment per month, until such amount is fully disbursed and, thereafter, the portion of the Tax Reserve 
Rebate Amount borne by each Class 1 Beneficial Owner shall be returned, in the portion so borne, to each 
such Class 1 Beneficial Owner, at the rate of 0.16% of a Class 1 Beneficial Owner’s investment per month, 
until the Tax Reserve Rebate Amount is fully disbursed. It is anticipated that, as a result of the supplemental 
information set forth herein, Class 1 Beneficial Owners will receive additional cash distributions as a return 
of capital.



 

 
 

CX Mode at Hyattsville, DST  

Supplement No. 4 

for Illustrative Purposes Only 

 



73,433,727

PPM Year Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Time Period 03/24 - 10/24 11/24 - 10/25 11/25 - 10/26 11/26 -10/27 11/27 -10/28 11/28 - 10/29 11/29 - 10/30 11/30 - 10/31 11/31 - 10/32

Months 8 12 12 12 12 12 12 12 12

Net Operating Income 3,594,224$           6,025,653$          6,322,548$           6,266,661$           6,478,904$          6,698,028$         6,951,537$           7,185,903$           7,401,655$           

Base Rent (Debt Service and Reserves) (1,936,473)            (3,042,709)           (3,042,709)            (3,042,709)            (3,050,667)           (3,042,709)          (3,042,709)            (3,042,709)            (3,050,667)            

Cash Flow after Base Rent 1,657,751             2,982,944            3,279,839             3,223,952             3,428,237            3,655,319            3,908,828             4,143,194             4,350,988             

Asset Management Fee (58,650)                 (175,950)              (175,950)               (175,950)               (175,950)              (175,950)              (175,950)               (175,950)               (175,950)               

Master Tenant Income 125,196                (104,789)              (113,151)               (25,018)                 (129,014)              (132,492)              (139,010)               (142,699)               (144,475)               

Trustee Fee (1,000)                   (1,500)                  (1,500)                   (1,500)                   (1,500)                  (1,500)                  (1,500)                   (1,500)                   (1,500)                   

Fund Management (16,000)                 (24,000)                (24,000)                 (24,000)                 (24,000)                (24,000)                (24,000)                 (24,000)                 (24,000)                 

Net Cash Flow 1,707,298$           2,676,705$          2,965,238$           2,997,484$           3,097,773$          3,321,377$         3,568,369$           3,799,045$           4,005,064$           

Property Cash on Cash Return 3.49% 3.65% 4.04% 4.08% 4.22% 4.52% 4.86% 5.17% 5.45%
Annualized Monthly Distribution w/ Total Rebate1 2 5.41% 5.57% 5.96%

1 Total rebate is approximately $0.0354 per Class 1 beneficial interest. Rebate to be distributed at 0.16% per month (1.92% annualized) of a Class 1 Beneficial Owner’s investment over approximately 22 months for a new investor.
$0.0259 is from the syndication tax reserve release, $0.0070 is from the acquisition fee rebate, and $0.0025 is from the broker-dealer fee rebate. Last month of elevated distribution rate will vary based on initial investment date.

For current investors, the additional 0.16% per month will be disbursed until the remaining unpaid portion of fee rebates and syndication tax reserve release has been paid. 

Assuming full syndication, the total amount being disbursed is $2,601,106. This is the $517,500 acquisition fee rebate, $181,793 managing broker-dealer fee rebate, and $1,901,813 syndication tax reserve release. 

2 The Annualized Monthly Distribution w/ Total Rebate shown as 5.96% for Year 4 would be paid for 2 months of this year for an investor who received their first rebate disbursement for March of 2024 (22 total disbursements of 0.16%).

CX Mode at Hyattsville, DST (Supplement #4 Updated Forecast)



 Partial Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 

Market Rental Income $6,191,445 $9,612,218 $9,948,646 $10,296,849 $10,605,754 $10,923,927 $11,251,644 $11,589,194 $11,907,897

Loss to Lease ($23,114) ($24,031) ($24,872) ($25,742) ($26,514) ($27,310) ($28,129) ($28,973) ($29,770)

Total Rent $6,168,331 $9,588,188 $9,923,774 $10,271,106 $10,579,240 $10,896,617 $11,223,515 $11,560,221 $11,878,127

Other Income $670,962 $1,031,604 $1,057,394 $1,083,829 $1,110,925 $1,138,698 $1,167,165 $1,196,344 $1,226,253

Total Other Income $670,962 $1,031,604 $1,057,394 $1,083,829 $1,110,925 $1,138,698 $1,167,165 $1,196,344 $1,226,253

Total Income $6,839,293 $10,619,792 $10,981,169 $11,354,936 $11,690,164 $12,035,315 $12,390,681 $12,756,565 $13,104,380

Vacancy ($336,203) ($480,611) ($497,432) ($514,842) ($530,288) ($546,196) ($562,582) ($579,460) ($595,395)

Concessions ($25,511) $0 $0 $0 $0 $0 $0 $0 $0

Bad Debt ($107,978) ($144,183) ($149,230) ($154,453) ($159,086) ($163,859) ($140,646) ($144,865) ($148,849)

Other Economic Vacancy ($16,931) ($28,837) ($29,846) ($30,891) ($31,817) ($32,772) ($33,755) ($34,768) ($35,724)

Effective Income $6,352,670 $9,966,161 $10,304,661 $10,654,750 $10,968,973 $11,292,488 $11,653,698 $11,997,473 $12,324,413

Payroll $452,898 $657,794 $670,950 $684,369 $701,478 $719,015 $736,990 $755,415 $774,300

Administrative $70,030 $107,146 $109,289 $210,475 $114,261 $117,118 $120,046 $123,047 $126,123

Leasing $55,914 $85,548 $87,259 $89,005 $91,230 $93,510 $95,848 $98,244 $100,701

Service $208,661 $303,955 $310,034 $316,235 $324,141 $332,244 $340,550 $349,064 $357,791

Make Ready $94,370 $92,011 $93,851 $95,728 $98,121 $100,574 $103,089 $105,666 $108,307

Maintenance $148,278 $144,571 $147,462 $150,412 $154,172 $158,026 $161,977 $166,026 $170,177

Total Controllable Expenses $1,030,151 $1,391,025 $1,418,845 $1,546,222 $1,483,403 $1,520,488 $1,558,500 $1,597,463 $1,637,399

Utilities $283,138 $403,472 $411,541 $419,772 $430,266 $441,023 $452,048 $463,350 $474,933

Taxes $987,800 $1,465,173 $1,479,824 $1,732,435 $1,868,064 $1,905,425 $1,943,533 $1,982,404 $2,022,052

Insurance $267,968 $381,854 $362,762 $370,017 $379,267 $388,749 $398,468 $408,429 $418,640

Total Uncontrollable Expenses $1,538,906 $2,250,499 $2,254,127 $2,522,224 $2,677,597 $2,735,197 $2,794,050 $2,854,183 $2,915,626

Property Management $189,389 $298,985 $309,140 $319,642 $329,069 $338,775 $349,611 $359,924 $369,732

Total Expenses $2,758,446 $3,940,508 $3,982,112 $4,388,089 $4,490,069 $4,594,459 $4,702,161 $4,811,570 $4,922,757

Net Operating Income $3,594,224 $6,025,653 $6,322,548 $6,266,661 $6,478,904 $6,698,028 $6,951,537 $7,185,903 $7,401,655

Net Operating Income
Mode at Hyattsville 



 

SUPPLEMENT NO. 5 

DATED DECEMBER 3, 2024 

TO THE CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM  

OF CX MODE AT HYATTSVILLE, DST 

The Confidential Private Placement Memorandum, dated December 13, 2022, as supplemented by 
Supplement No. 1, dated February 10, 2023 (“Supplement No. 1”), as further supplemented by Supplement 
No. 2, dated March 29, 2023, as further supplemented by Supplement No. 3, dated December 11, 2023, and 
as further supplemented by Supplement No. 4, dated February 9, 2024 (as supplemented hereby, 
collectively, the “Memorandum”), of CX Mode at Hyattsville, DST (the “Trust”), was furnished on a 
confidential basis to a limited number of sophisticated investors for the purpose of providing certain 
information regarding the offering of Class 1 Beneficial Interests (individually, an “Interest” and, 
collectively, the “Interests”) in the Trust. This supplement (this “Supplement No. 5”) to the Memorandum 
is provided to supplement certain information set forth in the Memorandum regarding the offering of 
Interests in the Trust. Except as updated by this Supplement No. 5, the Memorandum (as supplemented) 
remains a current disclosure with respect to the Trust’s Offering. Capitalized terms used herein but not 
otherwise defined will have the meanings ascribed to them in the Memorandum.  

This Supplement No. 5 modifies and supplements certain information contained in the 
Memorandum and should be read in its entirety, in conjunction with, and not in lieu of, the Memorandum. 
Any statement contained in the Memorandum, including the exhibits and all supplements thereto, will be 
deemed to be modified and/or superseded only to the extent indicated herein. To the extent any statement 
contained in this Supplement No. 5 is inconsistent with any statement in the Memorandum, such statement 
in this Supplement No. 5 shall be deemed to have superseded such statement in the Memorandum.   

An investment in the Trust involves a high degree of risk. You should elect to receive the 

Interests only if you can afford a complete loss of your investment. See the Memorandum for a 

description of the principal risks you should consider before electing to receive an Interest.  

Neither the United States Securities and Exchange Commission nor any state securities 

regulator has approved or disapproved the Interests, nor determined if this Supplement No. 5 or the 

accompanying Memorandum is truthful or complete or passed on or endorsed the merits or demerits 

of this Offering. Any representation to the contrary is a criminal offense. 

We are not making any predictions, written or oral, as to the amount or certainty of any 

future benefit or tax consequence that may flow from an investment in the Interests.  

 

 



 

 
 

EXTENSION OF OFFERING 

The Manager has determined to extend the Offering Termination Date by an additional twelve (12) 
months until December 12, 2025. The following is appended to the subsections of the Memorandum entitled, 
(i) “Cover Page – “Best Efforts” Offering,” on page ii thereof, (ii) “Summary of the Offering – Offering 
Termination Date,” on page 6 thereof, and (iii) “Plan of Distribution – Subscription Period,” on page 119 
thereof. 

In view of the continued interest in the Trust by prospective purchasers of Interests and the 
Manager’s inclination to accept subscriptions for Interests satisfying the Maximum Offering Amount, the 
Manager, having determined it to be in the best interest of the beneficial owners of the Trust, has extended 
the Offering Termination Date to December 12, 2025.  
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